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LETTERS 


The Quest for Simplicity 

Judge Gersten’s sage advice (“Ef- 
fective Brief Writing and Oral Ar- 
gument: Gaining the Inside Track,” 
April) from the bench captures and 
defines the real, and easier-said- than- 
done challenges of practicing efficient 
and meticulously presented appel- 
late advocacy. Graduates of my time, 
instructed to strive in brief writing 
— to write the court’s opinion of our 
dream — are disadvantaged at getting 
to the point. In trying to speak as a 
concurring court, rather than a party, 
we meander, obscuring getting there. 

The ethical distillation process to 
present the essence of a legal contro- 
versy to any court requires honest at- 
tention by both advocates to both sides. 
As our business world’s standards de- 
teriorated and law gravitated toward 
business, the requisite mutuality of 
honor seeped from our profession, 
corrupting the playing field. Scorched- 
earth tactics befoul and clutter the 
process, often making the Holy Grail 
quest for simplicity a purposely mired 
mission impossible. Cutting through 
lawyer-made thickets imposes the 
grueling need to wield, vigilantly, both 
machate and scalpel on counsel and, 
thus, the courts. 

Less seriously, methinks Judge 
Gersten’s unintended call for injus- 
tice, that the time has come for the 
lawyers to “kill all the Shakespeares” 
is irresistible. Henry VI, Act IV. 

RIcHARD A. FRIEND, Miami 


Juror Misconduct 

I read with interest the article by 
Donald A. Blackwell and Stephanie 
Martinez on juror misconduct (“The 
Burden of Truth — Have Florida 
Courts Gone Far Enough in Ad- 
dressing the Problem of Juror Mis- 
conduct?,” May). I hoped the article 
would bring an unbiased eye to the 
subject. It did not take long for my 
hopes to be dashed. 

As a practicing attorney of almost 
30 years representing individuals 
injured through the negligence of 
others, I find it offensive that the 
only “misguided” litigants referred to 
are plaintiffs attempting to “hit the 
litigation lottery.” The article fails 
to reference misguided defendants 
who file spurious defenses and will 
“lie with impunity” as they staunchly 
attempt to avoid responsibility for 
their negligent conduct. For that 
matter, the article would do well to 
reference the many dishonest “OME” 
physicians who have elevated per- 
jury on behalf of the defendant to an 
art form. 

The sad fact of the matter is that 
plaintiffs attempting to “hit the 
litigation lottery” are not the only 
liars undermining those laboring 
to “seek only the truth.” Unless the 
authors have never tried a case or 
are exceptionally naive, they should 
be intellectually honest enough to 
acknowledge this. 

Davin. J. FINGER, Miami 
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PRESIDENT S PAGE 


by Henry M. Coxe Ill 


y wife cringes when people 

suffer a need to talk or write 

about themselves. When 

the U.S. Supreme Court 
nomination of Harriet Miers was pending 
before the Senate Judiciary Committee, a 
columnist opined, very critically, that the 
only evidence of her writings was found 
in her president columns in the monthly 
Texas Bar Journal. Enough said. 

Our bar association moves forward in 
its missions not because of leadership from 
its elected officers but because of the com- 
mitment of thousands of its members to do 
what is right. They are in turn backed by 
a professional staff which, while receiving 
little recognition, does a remarkable job of 
supporting the ideas, efforts, and work of 
the lawyers. For each Marc Jimenez, Adele 
Stone, and member of the Attorney/Client 
task force there is a Mary Ellen Bateman; 
supporting the endless responsibilities of 
managing the gate-keeping functions of 
the board’s Program Evaluation Commit- 
tee, accomplished brilliantly by Gwynne 
Young, sits a Mike Garcia; the implemen- 
tation of principles of inclusiveness and 
access to our justice system, offered by 
Danielle Strickman, Matt Dietz, Ardeth 
Walker, Alison Bethel, George Richards, 
John Kozyak, and others, is tirelessly 
facilitated by Maria Johnson. The mara- 
thon and herculean effort to codify lawyer 
regulation efforts, spearheaded by Chobee 
Ebbets, would have been futile without 
Elizabeth Tarbert. Recounting every effort 
of our members and staff serves only to 
offend those who are omitted. Each of the 
lawyers who labor over Journal articles 
and Bar News articles sees the end prod- 
uct because of Cheryle Dodd, Jan Pudlow, 
Mark Killian, Gary Blankenship, and so 
many others. The efficiency of Judicial 
Nominating Commissions, grievance com- 
mittees, special commissions, select com- 
mittees, and the like function smoothly 
because Bar staff ensures that they do. 

This year saw the implementation 
of long-standing efforts of recent years, 
coupled with the institution of new efforts: 
the final proposed paralegal regulation led 
by Circuit Judge Ross Goodman, the new 
attorney-client task force, and the imple- 
mentation of numerous lawyer regulatory 
changes engineered by Andy Sasso and his 
committee. A new comprehensive effort to 
create meaningful judicial evaluation is 
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Never Enough Said 


chaired by Tom Warner and Judge Peter 
Webster. Judicial independence crises 
continue to be effectively addressed under 
the direction of Gene Pettis, while count- 
less lawyers volunteer their time to track 
proposed legislation. The appreciation 
for the principle of separation of powers 
by Gov. Crist and Lt. Gov. Kottkamp has 
been marvelous. 

To suggest that all is well is disin- 
genuous. My successors must address 
distressing problems in pro bono efforts, 
both with funding and manpower, as we 
struggle with how to deliver legal services 
to those who cannot afford it. Client secu- 
rity funding efforts have challenged this 
profession as never before, and if we are 
to remain the only profession committed 
to some level of redress for injured clients, 
we must be willing to be imaginative but 
responsible to the overwhelming number 
of honest members who fund the losses. We 
must appreciate our size and continued 
growth and the concomitant obligations of 
mentoring new lawyers while serving and 
protecting the public. This year we flexed 
our muscle as the third largest mandatory 
bar in the nation, condemning where ap- 
propriate on the national scene, joining the 
country’s debate on issues of privilege, and 
leading America’s bars in the demand for 
meaningful federal judicial pay. 

I learned a valuable lesson traveling 
throughout the state which is that no 


geographical or practice area in Florida 
can lay claim to being more professional 
than another. I was raised hearing re- 
peatedly that “we don’t practice the way 
they do in Miami.” I am willing to match 
Miami with Jacksonville, Ft. Lauderdale 
with Pensacola, or Palm Beach with Or- 
lando with respect to the commitment of 
lawyers and the judiciary to the noblest 
standards of this profession. 

We lost pro bono champion Ken Feldman 
and Judge Ted Klein, but through a miracle, 
we held onto Mayanne Downs. When we 
lost Henry Latimer, who at the time of his 
death was the only elected African-Ameri- 
can lawyer on the Board of Governors, 
many in The Florida Bar thought we could 
not recover. But at the Annual Convention 
in Orlando we will prove we have recovered, 
as five African-American lawyers will be 
sworn as elected board members. 

I thank Jack Harkness, Vicki Brand, 
Paul Hill, Tony Boggs, Francine Walker, 
and so many staff who have treated me so 
well for so long and made this possible. We 
will miss Tina Ruffin (former assistant to 
the president) but welcome Rosalyn Scott 
(her replacement). I am forever grateful to 
the entire Supreme Court for its patience 
but more so the court’s willingness to 
candidly communicate concerns and iden- 
tify issues important to us all. I thank the 
lawyers of this state for the endless sugges- 
tions, criticisms, and privilege of serving. I 
applaud all of you who have committed to 
support Chief Justice Lewis’ Justice Teach- 
ing program. 

Everyone has one or more persons in 
crisis to whom one turns for advice, but 
I leave with one thought. Years ago, The 
Florida Bar determined, correctly, that 
the participation of nonlawyers was 
critical to the effective management of 
this profession. I have witnessed some 
of Florida’s greatest lawyers serve us 
well, but none can claim to surpass in 
judgment, wisdom, honesty, humor, and 
humility than Dr. Solomon Badger, per- 
haps the single greatest member of the 
Board of Governors I have known. It is 
no small wonder that he was a lifetime 
friend of Henry Latimer. 


Henry M. Coxe III 
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Annual Reports 


SECTIONS 


AND 
THE FLORIDA BAR 


Administrative Law 

The Administrative Law Section had an excellent year. 
The section sponsored the 2006 Pat Dore Conference again 
this year and it was a huge success. Andy Bertron did 
an excellent job with the assistance of CLE Chair Seann 
Frazer. The Public Utility Law Committee chaired by 
Cindy Miller put on a very successful CLE in conjunction 
with the Federal Communication Bar Association. The 
committee is investigating other offerings in the near 
future. For the first time, the Young Lawyers Division put 
on a basic administrative law course with the assistance 
of several section members, which was presented live in 
Tallahassee with several video replays around the state. It 
was well received and there are plans to repeat the course 
in the future. 

Administrative Law Judge Linda Rigot chaired the 
section’s committee on the Uniform Rules of Administra- 
tive Procedure. She took over the charge from Chris Moore, 
who directed the committee on a full top-to-bottom review 
of the rules. There has not been a routine review or update 
of the rules since they were adopted in 1997. Linda has 
continued to monitor the implementation of the rules by 
the governor and cabinet sitting as the Administration 
Commission. 

The Legislative Committee of Bill Williams, Linda Rigot, 
and Andy Bertron continue to do an excellent job of cull- 
ing through the thousands of bills filed in the House and 
Senate to advise us of those that impact administrative 
law. The committee has gained an excellent reputation in 
assisting the legislature and its staff in understanding 
the intricacies of administrative law and administrative 
procedure. The committee has reviewed several bills this 
session, including the Review of Agency Rules Exemp- 
tions conducted by the Senate Committee on Government 


Operations, CS/SB 1970. 

Cathy Sellers chairs the Law School Liaison Committee 
and has continued the section’s efforts on the law school 
outreach program. She organized a panel discussion at the 
FSU law school to inform the students on administrative 
law from the practitioners’ perspective with representa- 
tives from the private sector, the public sector, the Divi- 
sion of Administrative Hearings, and the legislature. The 
panelists discussed the different aspects of administra- 
tive law and received a great interest from the students. 
The committee plans to extend its programs to other law 
schools around the state. Since Cathy is an adjunct profes- 
sor of administrative law at both FSU and UF, she is in 
an excellent position to further these programs. 

Debby Kearney chaired the Publications Committee and 
Elizabeth MacArthur has continued her outstanding work 
as the editor of the newsletter. Donna Blanton has assumed 
the position of assistant editor and is transitioning into 
becoming editor in the near future. Mary Smallwood and 
Mary Ellen Clark also continued to do outstanding jobs as 
casenotes editor and agency reporters editor, respectively. 

Our Web site is up and running and Daniel Nordby is 
doing a wonderful job as chair of the Webpage Liaison Com- 
mittee. He has been working on the section’s first list serve 
which will be a great tool for section communication. 

The section has been ably represented at both the Board 
of Governors level by Larry Sellers and a new liaison with 
the Board of the Young Lawyers Division, Rhonda Chung- 
DeCambre Stroman. 

The section again conducted its Long Range Planning 
Retreat at Melhana Plantation. The retreat was chaired 
by Andy Bertron and continued the section’s efforts to 
improve the various aspects of its operations. 

Patrick L. “Booter” ImHor, Chair 
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Appellate Practice 

The Appellate Practice Section is 
having parties and you are all in- 
vited. 

On June 27, at The Florida Bar An- 
nual Convention, the section will once 
again cosponsor the Appellate Justice 
Conference with the Conference of 
District Court of Appeal Judges. The 
conference topic is Balancing Judicial 
Independence and Accountability and 
will be limited to 72 participants who 
represent a wide spectrum of experi- 
ence, interest, and views regarding 
the Florida justice system; however, 
everyone is invited to the reception 
sponsored by the section at 5 p.m. 
following the conference. 

The next day, June 28, the section 
will have committee and executive 
council meetings, as usual. Following 
these meetings, the section sponsors 
the annual Conversation with the 
Court at 3:30 p.m. at which time 
the Supreme Court convenes live 
to answer all questions. Everyone 
is welcome to participate in the dis- 
cussion. That evening, the section’s 
signature social event — the annual 
dessert reception — will be held and 
is open to all. The Cuban American 
Bar Association (CABA) will co-host 
the event to honor incoming Bar 
President Francisco Angones and 
current Bar President Hank Coxe. 
Celene Humphries, programs chair, is 
working with CABA to plan the recep- 
tion. Presentations will be made to 
the section’s James C. Adkins Award 
recipient (for excellence in appellate 
practice), and the appellate pro bono 
award recipient. 

The First, Second, and Third DCAs 
are all planning 50th anniversary 
celebrations in recognition of their 
creation in 1957. The celebration for 
the Third DCA is June 22 in Miami; 
the First DCA’s celebration is July 
12 in Tallahassee; and the Second 
DCA’s celebration will be in the fall 
of 2007. The section is working with 
the committees and liaisons for each 
court to have meaningful participa- 
tion in and commemoration of their 
celebrations. 

The section’s more serious-minded 
goals for the current year, set at a 
section retreat in May 2006, were to 
continue its traditions of excellent 
publications and CLE programs, as 
well as to pursue three new goals: 
1) to reach out to new members, 
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especially government lawyers who 
handle the majority of appeals; 2) to 
increase the section’s public advocacy 
with regard to issues important to ap- 
pellate practitioners; and 3) to create 
Web-based discussion groups in spe- 
cific appellate subject matter areas. 
These goals are all being fulfilled as 
a result of the dedicated efforts of 
section members. 

The section’s publications this year 
have been overseen by Caryn Bel- 
lus, publications chair. The Record: 
Journal of the Appellate Practice 
Section has continued its tradition 
of excellent scholarship under the 
guidance of Editor-in-chief Jack Re- 
iter, with the help of assistant editors 
Roberta Mandel, Lucretia Pitts, and 
Alina Alonso. In addition, the section 
has continued to publish academic 
articles in virtually every issue of 
The Florida Bar Journal. A special 
appellate edition of The Florida Bar 
Journal was published in April 2007. 
A new publication is also planned for 
unveiling later this year. The section 
is putting the final touches on the Pro 
Se Appellate Handbook, thanks to the 
tireless efforts of Dorothy Easley. 

The section has had a series of 
outstanding CLE programs this year 
under the leadership of Betsy Galla- 
gher, CLE chair, with assistance from 


. Matt Conigliaro. Programs have in- 


cluded the hot topics seminar last fall, 
appellate board certification review 
course in February, and bankruptcy 
appeals course in March, as well as 
the ongoing monthly telephonic CLEs 
on a variety of interesting and timely 
topics. Thanks to John Mills for the 
excellent telephonic CLE programs. 

In furtherance of one of its new 
goals for this year, the section has 
begun a series of outreach meetings 
designed to serve attorneys in the 
Tallahassee area, many of whom 
are government attorneys unable to 
easily attend the annual and mid- 
year meetings in south and central 
Florida. Our initial Tallahassee 
meeting was held in October 2006, 
with Judge Philip Padovano as guest 
speaker. Additional luncheon CLEs 
with the theme of Full Clerk Press 
have been planned. Leon County 
Clerk Bob Inzer and First DCA Clerk 
Jon Wheeler are teaming up for dis- 
cussion on county to circuit appeals 
and circuit to DCA appeals, and past 
section chair Tom Hall, clerk of the 


Supreme Court, along with Justice 
Raoul Cantero, are addressing e-fil- 
ing and other technological changes 
and jurisdictional briefing. Thanks to 
Wendy Loquasto for organizing these 
meetings. 

The section has actively worked 
on public advocacy with regard to 
several important issues. These have 
included testimony before the DCA 
Workload and Assessment Com- 
mittee, rule changes with regard to 
appellate certification, and advocacy 
of appointment of qualified appel- 
late attorneys to the appellate court 
JNCs. For the first time, the section 
has also adopted legislative positions. 
Our current approved positions are 
to 1) oppose amendment of Supreme 
Court’s rulemaking authority; 2) sup- 
port maintaining an impartial and 
independent judiciary; 3) support 
pay raises for appellate judges and 
support personnel consistent with the 
Florida Supreme Court 2007 budget 
request; and 4) support legislation 
consistent with the recommendations 
of the DCA Workload and Assessment 
Committee as to creation of new 
judgeships, but oppose the creation 
of a new DCA or the changing of the 
boundaries of the current courts. The 
section is fortunate to have former 
legislator and solicitor general Tom 
Warner chairing the Legislative and 
Public Advocacy Committee. 

Finally, the section is currently test- 
ing its Web-based discussion groups, 
and plans to unveil this service later 
this year. Check our Web site, www. 
flabarappellate.org, for news on this 
front. Thanks to Henry Gyden for his 
hard work on the Web site and discus- 
sion group format. 

The section will be turning the 
helm over to Steve Brannock, incom- 
ing chair, and Siobhan Shea, chair- 
elect, in June. Their guidance and 
support have been invaluable to the 
successes we have realized this year, 
as has Austin Newberry, Bar liaison, 
and Ben Kuehne, BOG liaison. 
Susan Fox, Chair 


Business Law 

The Business Law Section, with 
nearly 4,700 members, had a terrific 
year thanks to the enthusiasm and 
the tireless energy of its commit- 
tees, lobbyist William Wiley, and the 
executive council. It’s a great time to 
get involved and build your network. 
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Introducing LexisNex 


-*The leading time & billing software 

“We are truly impressed with LexisNexis PCLaw Version 8. The program is 
totally reliable and on those rare occasions when technical support is needed, 
they excel in friendliness, knowledge and response time. A truly excellent 


program with numerous timesaving must-have features.”’ Brenda Hawthorne 
A, julien Landry Professional Corporation 


*LexisNexis PCLaw software is used by more firms nationwide according to survey results published in the 
2004 ~ 2005 American Bar Association Legal Technology Resource Center Survey Report, Law Office Technology, 
Vol. 1., © 2005 American Bar Association 
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Executive Council and Committees 
— We grew the executive council this 
year to bring you more value through 
the input of younger lawyers, profes- 
sors, and judges. We added a judicial 
chair as co-chair to four committees: 
Bankruptcy/UCC (Judge Catherine 
P. McEwen, U.S. Bankruptcy Court, 
Middle District of Florida); Business 
Litigation (Judge Edward C. LaRose, 
Second District Court of Appeal); 
Judicial Liaison Committee — Bank- 
ruptcy Courts (Chief Judge Paul 
G. Hyman, U.S. Bankruptcy Court, 
Southern District of Florida); and, 
Judicial Liaison Committee — State 
and Federal Courts (Judge William A. 
Van Nortwick, Jr., First District Court 
of Appeal). The effort of this larger 
group was seen quickly in the turnout 
of 37 practitioners to the Bankruptcy 
Judicial Liaison Committee meeting 
and their continuing discussion over 
dinner. We created liaison positions 
to the Council of Sections and the 
Board of Legal Specialization and 
Education and Murray B. Silverstein 
greatly served us for a second year as 
our liaison to the Board of Governors. 
Please see our Web site (www.flabus- 
law.org) for more information so you 
can get involved. 

Networking and 15th Annual 
Retreat — Networking is available 
year-round. At the annual conven- 
tion in June and the midyear meet- 
ing in January, our meetings start 
on Wednesday afternoon, continue 
Thursday, and end with a reception 
for all members Thursday evening. 
This past August, we held our 11th 
Annual Retreat in Key Biscayne, 
thanks to the generous support of 
our many sponsors. Every sponsor 
is necessary to our work, but special 
thanks to PCE Investments, EPIQ 
Systems, Inc., Lexis-Nexis, Man- 
agement Planning, and Citibank. 
Our retreat speakers were Florida 
Senator Ron Klein and Chief Judge 
Joseph Farina. We also enjoyed time 
with many local judges as our guests. 
Saturday was filled with interactive 
CLE presentations, sports, dinner, 
and a dessert reception. On Sunday, 
the executive council worked hard 
setting plans and goals for the year. 
In November, 31 executive council 
members and their families met for 
a weekend retreat. In January, James 
Cassel of Ladenburg Thalmann spoke 
on Trends in the M&A Market and 
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committees met to continue their 
work. Mark your calendars for up- 
coming events: meeting and remarks 
by Florida Senator Dave Aronberg, 
District 27, June 27 — 28, and the 12th 
Annual Retreat in Naples over Labor 
Day weekend. 

Legislative Efforts — One of our 
greatest services to the Florida busi- 
ness community is our legislative 
efforts. This year the Board of Gov- 
ernors approved 13 positions of the 
section; we watched 58 additional 
bills; and conducted conference calls 
weekly during the session. All the leg- 
islation is important, but of particular 
note are our revisions to Ch. 671 
(UCC Art. 1), our substantial rewrite 
of Ch. 727 (assignment for the benefit 
of creditors), our support of legisla- 
tion by the Real Property Section 
to eliminate duplicate LLC names, 
and our continuing support for the 
development of business courts and 
allocation of funding for these divi- 
sions. A major project in the works is 
the rewrite of Ch. 617 (not-for-profit). 
Our bill sponsors are lined up and we 
expect the legislation to be presented 
in the 2008 session. 

IP Certification — Thanks to years 
of work, IP certification was approved 
last July. The first exam is October 
2007. Please watch for upcoming 
seminar and exam training by the IP 
and Cyber and Computer Law Com- 
mittees this summer. 

Opinion Standards — Thanks to 
the leadership of Philip Schwartz 
and his co-vice chairs, J.C. Ferrer 
and Robert Barron, we have made 
substantial progress in rewriting 
opinion standards for Florida. Hot off 
the presses is our announcement of 
having secured a seat on the Ameri- 
can Bar Association National Work- 
ing Group for Legal Opinions, along 
with California and Texas. This group 
will provide a forum for a national 
dialogue on opinion standards. This 
is a multi-year project and we are at 
the forefront of this effort. 

Publications and Communications 
— Each member should have on his or 
her desk our new publication. Thanks 
to the sponsorship of Lexis-Nexis 
and hours of volunteer time by Sam 
Lewis, Melanie Damian, executive 
council members, their colleagues, 
and law students, we published our 
inaugural Journal: a review of 2006 
Florida state and federal case law 


relevant to business law. This desk- 
top tool will be improved each year. 
Members receive a free copy, and 
other Florida lawyers may purchase a 
copy through Lexis-Nexis. We also re- 
vamped our Web site (www.flabuslaw. 
org) creating a Business Courts tab 
as your single-source for rules, orders, 
and opinions of Florida’s business 
courts. Please also watch for e-mail 
blasts of important upcoming events 
and information to our members. 

CLE — Our flagship continues to be 
the View from the Bench, brought to 
you by the Bankruptcy/UCC Commit- 
tee. We also brought an excellent pre- 
sentation on electronic discovery and 
many local lunch-n’-learn programs. 
My thanks to all of the participants. 

In closing, there is not enough 
space to mention all our projects or 
the many people by name that bring 
you those great projects. You are such 
a great group! It has been my honor 
to serve you as chair. I know you are 
in goods hands with Merrick “Rick” 
Gross and Russ Blain, as chair and 
chair-elect next year. My thanks also 
to Austin Newberry, our section coor- 
dinator, for taking good care of us at 
the Bar. Our projects are important. 
Our friendship is valuable and fun! 
Please join us and get involved. 
DIANE NOLLER WELLS, Chair 


City, County and Local 
Government Law 

The City, County and Local Govern- 
ment Law Section enjoyed another 
busy, successful year. The section’s 
1,682 members are lawyers who prac- 
tice in the area of local government 
law, including in-house attorneys and 
those in private practice. 

This year the section said goodbye 
to former section administrator Carol 
Kirkland. We were so sad to see her 
move on, but welcomed our new sec- 
tion administrator Ricky Libbert. 
Ricky has done an outstanding job 
for the section, and she has been an 
immense help to me this past year. 

The Florida Bar Board of Governors 
issued proposed Advisory Opinion 77- 
30 (revised), and solicited comments 
from Florida Bar members. The Board 
of Governors agreed with our section’s 
position that the opinion was overly 
broad. Our section thanks the Board 
of Governors for considering our posi- 
tion on this issue. 

Each year the section honors two 
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lawyers with our Paul Buchman 
Award and the Marsicano Award. 
Congratulations to Sandy MacLen- 
nan for receiving the Buchman 
Award, and to Professor James J. 
Brown for being honored with the 
Marsicano Award at the annual con- 
vention in May 2006. Congratulations 
also to Ed Dion for receiving the Ethic 
and Professionalism Award, and to 
Joe Jarrett, Andrew Sasso, Pamela 
Dubov, and Ken Tinkler for receiving 
chair’s awards. 

The 32nd Annual Public Employ- 
ment and Labor Relations Forum held 
last October in Orlando was a great 
success. Every year our section joins 
with the Labor and Employment Law 
Section to put on this seminar. Last 
year was our section’s turn to take 
the lead on setting up the seminar, 
and Michael Grogan once again put 
together a wonderful program. 

The 2007 annual meeting was 
held on May 11 — 12, 2007, in Bonita 
Springs, where the officers for next 
year were elected. Chair-elect Eliza- 
beth Hernandez put together a very 
exciting and informative schedule. 
Grant Alley was nominated as chair- 


elect, and James Bennett was nomi- 
nated for secretary-treasurer. The 
City, County and Local Government 
Law Certification Review Course was 
May 10. Once again Herb Thiele took 
the lead on putting the review course 
together — many thanks to him. In 
July, the Public Finance Seminar 
will be held in Daytona Beach. Many 
thanks to Sandy MacLennan and 
Kaye Collie for their hard work on 
putting this seminar together. 

Marion Radson was appointed 
by Florida Bar President Henry M. 
Cox to serve on the Attorney-Client 
Privilege Task Force. The task force 
will study the current status of the 
privilege and will recommend ac- 
tions should there be issues which 
impact the privilege. Liz Hernandez 
was helpful in making sure that a 
lawyer who practices in the area of 
city, county, and local government 
law was on the task force. Thanks to 
Marion for many years of service to 
the section and the Bar. 

Thanks to Andrew Sasso for his 
valuable service as our Board of 
Governors liaison. Thanks also to all 
who serve on the section’s executive 


council and its many committees. I 
want to personally thank immedi- 
ate past Chair Kaye Collie for her 
service and dedication. She was an 
immeasurable help to me during my 
term. It was a great honor to serve as 
chair. I am confident that our incom- 
ing chair, Elizabeth Hernandez, will 
do an outstanding job in 2007-2008. 
Mary HELEN Farris, Chair 


Criminal Law 

30 Year Reunion — This year the 
Criminal Law Section celebrated 30 
years as a section with a reunion. The 
section was created in 1976 and has 
over 2,700 members. Judge DeDee 
Costello’s committee planned a mar- 
velous reception by a moonlit river at 
the midyear meeting in Miami. The 
celebration was a major success with 
many friends telling stories from the 
good old days. 

President’s Showcase — We are 
proud to announce that the Criminal 
Law Section has been selected to 
sponsor a President’s Showcase, an 
ethics roundtable organized by Scott 
Fingerhut of FIU College of Law. In 
the Fred Friendly tradition, a panel 


*Rated “A” Excellent by A.M. Best, as of February 19, 2007 
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of distinguished jurists, defense at- 
torneys, prosecutors, legislators, law 
enforcement officials, legal educators, 
and other citizens will discuss current 
constitutional issues in the areas of 
privacy, trial judge’s discretion, and 
the death penalty. All are invited 
at 2 p.m., June 28 at the Marriott 
World Center in Orlando. Admission 
is included in the registration fee for 
the Bar’s annual convention. Three 
hours of CLE ethics credit have been 
requested. 

The Gerald T. Bennett Prosecutor 
/ Public Defender Training Program 
— This seven-day trial skills train- 
ing program held at the University 
of Florida continues to improve the 
quality of criminal litigation across 
Florida. Since 1979, teams of experi- 
enced defense attorneys, prosecutors, 
and judges have critiqued and encour- 
aged over 2,000 young prosecutors 
and public defenders who try mock 
criminal cases. While some of these 
young attorneys continue to work 
for the government, most eventually 
go into private practice, using this 
training as foundation for a specialty 
in litigation. The tireless efforts of 
Claire Luten, the staff of the Clinical 
Programs Department of the Univer- 
sity of Florida Law School, and the 
many other volunteers make this the 
ongoing project of which the Crimi- 
nal Law Section is most proud. The 
instructors volunteer their valuable 
time, but it also takes money to feed 
and house the faculty and to provide 
the professional witnesses necessary 
to make this an effective training 
program. To assure continued fund- 
ing, the section is actively seeking tax 
deductible contributions to an endow- 
ment fund for the program. Checks 
made out to “UF Foundation” with 
“Fund #8793” written in the memo 
section of the check, should be sent 
to University of Florida Foundation, 
Inc., P.O. Box 14425, Gainesville, FL 
32604-2425. 

Oxford Scholarships — Each year 
the section participates in an ex- 
change program in which barristers 
from England attend the Gerald T. 
Bennett Prosecutor / Public Defender 
Training Program (P/PD) at the Uni- 
versity of Florida, and members of the 
section attend a similar program at 
Oxford. This year the section spon- 
sored Dinaurah Caceres, an assistant 
public defender from Key West, and 
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Scott Pignone, an assistant state at- 
torney from Orlando, who reported 
the Oxford experience was invaluable. 
They have agreed to return to P/PD 
as faculty and share their insights. 

CLE Opportunities — The section 
continues to present seminars of 
interest to criminal law practitio- 
ners. Six seminars were presented 
this year and were well attended, as 
usual, because of their reputation for 
quality. The credit for these successful 
programs goes to Sheryl Lowenthal 
and her team of dedicated profession- 
als who coordinate and present the 
section’s CLE activities. 

Selig I. Goldin Award — Each year 
the section recognizes a member of 
the legal community who has made 
a substantial contribution to the 
criminal justice system. This year the 
Criminal Law Section recognizes Al- 
bert J. Krieger of Miami whose accom- 
plishments are legendary. Mr. Krieger 
will be honored at a luncheon on June 
29 at the Bar’s annual convention in 
Orlando. Tickets are available. 

Other activities — Throughout 
the year the section was involved in 
these and many other endeavors. The 
chair thanks the dedicated members 
of the executive council and Connie 
Stewart, our section administrator, 
whose support has made the section’s 
accomplishments possible. 

Les Hess, Chair 


Elder Law 

The Elder Law Section (ELS) has 
remained steadfast throughout this 
past year in its mission to promote 
expertise in the practice of law re- 
garding issues affecting older people 
and people with special needs. I have 
been honored to work with the cur- 
rent executive committee, and this 
group of dedicated professionals has 
given me the confidence of knowing 
the ELS will have strong leadership 
for many years to come. This group 
consists of past Chair Christopher 
Likens; Chair-elect Emma Hemness; 
Vice Chairs Linda Chamberlain and 
Babette Bach; Secretary Kurt Weiss; 
and Treasurer Leonard Mondschein. 

Annual Retreat — This year’s re- 
treat was held at Duck Key on Sep- 
tember 8 — 10 and was noteworthy for 
several reasons. Ken Rubin, who is a 
past chair and founding member of 
the ELS, captivated everyone with a 
presentation on the historical devel- 


opment of elder law and his descrip- 
tion of what it was like to practice law 
before the advent of computers and 
24/7 communication. A presentation 
by Arizona attorney and humorist at 
law Sean Carter provided both CLE 
credits in ethics while entertaining 
everyone with a stand-up comedy 
routine. Indelibly impressing this 
year’s retreat on everyone’s memory, 
however, was the 24 hours that every- 
one spent in a resort in the Florida 
Keys with no electricity. 

Elder Law Certification Review 
— The ELS enjoyed the success of a 
very well attended and highly suc- 
cessful certification review course this 
year in Orlando. Not only was this 
success due to the hard work of all 
the presenters, but it was due in large 
measure to the efforts of Emma Hem- 
ness. Emma chaired the program and 
conceived its fresh fairy tale theme of 
a “happily ever after” survey of elder 
law. 

Fundamentals in Elder Law — Asa 
basic course, this program continues 
to attract attendees each year as elder 
law issues become ever more relevant 
for an aging population. This year’s 
program was held in Tampa and 
included the broad range of topics 
such as advanced health care direc- 
tives, guardianship, qualified income 
trusts, estate planning for potentially 
impaired clients, and ethics. 

Annual Public Benefits Seminar 
— 2007 marks the 11th year that 
the ELS has offered this popular 
program for its members. Held in 
Orlando this year, the public benefits 
seminar covers veteran’s benefits, 
Social Security, Medicare, Medicaid, 
and housing issues. With the passage 
of the Deficit Reduction Act and its 
sweeping changes to Medicaid law, 
the public benefits seminar has taken 
on additional significance by present- 
ing crucial and timely information. 

Public Policy Task Force —The ELS 
continued its fruitful partnership 
with the Academy of Florida Elder 
Law Attorneys (AFELA), the most 
fruitful of which is the joint public 
policy task force. With the help of 
professionals such as a legislative 
consultant, a lobbyist, and an admin- 
istrative law attorney, the task force 
gives the ELS an effective means to 
address its concerns. 

New Committee — The ELS formed 
an ad hoc committee to explore and 
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work on issues relating to the Long 
Term Care Insurance Partnership 
Program and the long term care 
compact. Both of these programs are 
based on somewhat similar models 
that condition the receipt of long- 
term care benefits upon meeting a 
pre-agreed threshold of personal 
responsibility. The committee is ana- 
lyzing both the partnership and the 
compact, comparing their relative 
strengths and weakness, consider- 
ing how to combine the best of both 
programs, and exploring the viability 
of implementing a program that can 
work in Florida. 

International Relationships —The 
ELS has offered international pro- 
grams to its members in the past, 
and leadership decided this year to 
begin offering such programs consis- 
tently in the future and to develop 
international relationships. At the 
invitation of the Canadian Centre for 
Elder Law Studies, Vancouver, British 
Columbia, the ELS will be attending 
the Canadian Conference on Elder 
Law in November 2007. 

Long Range Planning Meeting 
— Professor Rebecca Morgan facili- 
tated this two-day session on March 
8 and 9 in Tampa. In addition to be- 
ing a professor at Stetson University 
College of Law, Professor Morgan 
is also a past chair of the section. 
The working group, which included 
the executive committee together 
with a small group of members, put 
these two days to good use by closely 
analyzing the ELS’s strengths and 
weaknesses. The ELS’s mission state- 
ment was revised to be more focused 
and was approved by the executive 
committee. By the end of day two, the 
working group formulated a specific 
action plan that included, in part, the 
following areas. Leadership: Greater 
participation in leadership roles will 
be encouraged by strengthening and 
improving the current structure of 
chair, officers, committee chairs, and 
program chairs. Continuing Legal 
Education: CLE programs will be 
revitalized by improved program 
organization, new programming, and 
new speakers. Membership: Member- 
ship will be increased by encouraging 
diversity, providing greater benefit 
to members, and actively informing 
members about ELS structure and 
the benefit of becoming actively in- 
volved. Interaction: The section will 


also work to build increased interac- 
tion with other sections and other 
organizations that represent the 
interests of older people and people 
with disabilities. Advocacy: While 
continuing with all of its current ad- 
vocacy, the section will encourage and 
support local grassroots legislative 
activities among its members, work 
with AFELA area representatives, 
and continue to develop ideas with 
the section’s legislative chair, Ellen 
Morris. 

JouN W. Staunton, Chair 


Entertainment, Arts and 
Sports Law 

Once again the Entertainment, 
Arts and Sports Law Section has 
managed to complete another ter- 
rific year. We completed numerous 
outstanding CLE courses both inside 
and outside the country, increased 
our financial bottom line, and greatly 
increased student involvement in the 
section. I am quite proud of those ac- 
complishments. 

Annual Retreat, Memorial Day 
Weekend 2006 — Our year started off 
with our annual retreat in Daytona 
Beach. At the retreat, the undersigned 
was elected chair together with Lau- 
rie Anton, chair-elect; Rob McNeely, 
treasurer; and Marc Stollman, sec- 
retary. The biggest issue which came 
to the forefront was The Florida Bar’s 
new method for charging costs to our 
section. Given the limited size of our 
section (approximately 900), we were 
quite concerned with the impact of a 
change which might greatly affect our 
meager budget. Although this issue 
has been investigated and pursued 
by our section throughout the year, we 
are no more aware of the methodology 
of charges than last May. Nonethe- 
less, on advice from our ever-vigilant 
Bar coordinator, Angela Froelich, that 
the charges will not exceed previous 
years’ charges, we move forward. 
Finally, our retreat included a CLE 
on digital music and entertainment, 
our annual talent show featuring our 
EASL members, and a fantastic trip 
to the Daytona Beach Speedway. 

Appointment of Student Liaison — 
In the previous year our section saw 
a significant increase in attendance 
at our functions by students. Seek- 
ing to capitalize on this growth, the 
undersigned proposed the creation 
of a new position within the EASL 


executive board of a student liaison. 
The student liaison position was cre- 
ated for a law student who role would 
attend executive counsel meetings 
and act as a conduit of information to 
and from EASL into the Florida law 
schools through the various schools’ 
entertainment and sports law societ- 
ies. Charlotte Towne of Nova South- 
eastern University, Shepard Broad 
Law School, was unanimously elected 
as our first student liaison. Towne 
worked tirelessly throughout the year 
and in so doing was responsible for an 
even greater student participation in 
our functions. EASL encourages other 
sections to create similar positions 
and programs and appreciates the 
support of President Hank Coxe. 
Law School Symposiums — Con- 
tinuing with our commitment to the 
students, our members participated 
in four different symposiums at four 
different law schools this year. Our 
members spoke at the University of 
Miami’s Sports & Entertainment Law 
Symposium in January 2006, the Uni- 
versity of Florida’s Music Symposium 
in February 2007, and Florida State 
University’s Entertainment Law 
Symposium in March 2007. EASL 
board members also participated in 
multiple entertainment law events 
at Nova University, and, at the time 
of this writing, anticipate participa- 
tion with the Florida Coastal School 
of Law in May 2007. Hopefully our 
expanded efforts will continue. 
Tri-state Convention Entertain- 
ment, Sports and IP, November 2006 
— Once again EASL participated in 
the Tri-state Convention of Enter- 
tainment Sports and IP, in Cancun, 
Mexico. Under the direction of the 
EASL standout Darryl Cohen, the 
convention was a smashing success. 
Our nationally recognized panel of 
speakers once again proved that this 
convention has become one of the 
premier educational and network- 
ing events in the world in our area 
of practice. We all enjoyed four very 
productive days of learning and ca- 
maraderie. We are presently working 
on next year’s location with the front 
runner location being the Dominican 
Republic. Cabo San Lucas remains 
on deck for 2008. Darryl Cohen along 
with the steering committee (Brian 
Caplan, Jim Zumwalt, and Scott 
Keniley) must be congratulated for 
their outstanding effort to create and 
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maintain this wonderful event. 

IP Rocks Seminar, January 2007 — 
Under the direction of Jeff Grubman 
EASL held a CLE seminar entitled 
IP Rocks! The event was quite well 
attended and held in coordination 
with both an executive counsel meet- 
ing and the Bar’s midyear meeting. 
Speakers were excellent and focused 
on a number of topic areas including 
trademark and band name disputes. 
Excellent work, Jeff! Thanks also 
to our recurring CLE Chair Kim 
Kolback for her participation in this 
event as well as her efforts in all CLE 
presentations. 

Sports Law Seminar, January 
2007 — EASL also held a sports law 
seminar during Super Bowl week 
in Miami. Chaired by EASL board 
members Alan Fertel and Sylvia 
Krainin, the “lunch and learn” style 
event brought in both attorneys and 
numerous students. The Ferrell firm 
graciously provided accommodations. 
Our speakers included both our mem- 
bers as well as a former professional 
football player. It was another great 
job by our EASL team. 

Ninth Annual Symposium on Mu- 
sic, Film and Television, March 2007 
— Although initially jeopardized 
by financial concerns, our section 
headed by the unstoppable Richard 
Rappaport, Darryl Cohen, and the 
undersigned held one of the section’s 
best symposiums on Hollywood 
Beach. Our luncheon, attended by 
over 100, honored sports legend Don 
Shula who was presented with our 
Chrystal Gavel award for excellence. 
It was truly an honor to spend time 
with Coach Shula and to bestow such 
a well deserved honor on him. 

Our day-long educational event 
was attended by a large audience of 
attorneys, students, and profession- 
als. Under the direction of Richard 
Wolfe, we brought in speakers from 
as far away as New York and Atlanta. 
Adopting a new approach of smaller 
panels and longer individual session 
format, we really put on a great event. 
More so, the committee was able to 
fully underwrite the event in advance 
under gracious section sponsorships 
received from Mellon Bank, Credit 
Suisse, Nixon Peabody and Mallah, 
Furman & Co. CPAs. We thank The 
International Law Section and South 
Palm Beach County Bar Association 
for their participation in publicizing 
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and attending the event. The efforts 
of Richard Rappaport and Darryl 
Cohen must be highly applauded as 
they faced opposition to this event 
and brought off the best event ever 
with class, grace, and professionalism 
which has become their trademark. 
Film Seminar — On May 18, EASL 
participated in the Third Annual In- 
dependent Film Making and the Law 
event as part of the Jacksonville Film 
Festival. Under the direction Carolyn 
Herman, we once again participated 
in this growing event which involves 
the Florida Coastal School of Law. 
Looking back, it was once again a 
year of significant accomplishment 
for which our members should be 
quite proud. We look forward to bigger 
and better things in the future and 
remaining the “most fun” section of 
The Florida Bar. 
JOHN F. Brab ey, Chair 


Environmental and 
Land Use Law 

Another active year for the Envi- 
ronmental and Land Use Law Section 
in which this is year two of making 
the three bound volumes of The Trea- 
tise on Environmental and Land Use 
Law available online for the cost of 
section membership. The Treatise, 
as the successor to the well-known 
“Green Books,” continues to be a com- 
prehensive source for many Florida 
and federal environmental and land 
use law topics and is updated twice 
a year with the help of law students 
from Florida State University. The ef- 
forts of Gary Hunter and Joe Richards 
in moving the Treatise to the Internet 
has greatly increased its accessibility. 
An editorial board is currently being 
assembled to oversee the updating 
process and ensure that articles and 
topics are timely and accurate. 

Our section is fortunate to include 
almost 100 nonlawyer affiliate mem- 
bers who are environmental and land 
use professionals. They help round 
out many endeavors by supplying the 
technical expertise so important to a 
thorough understanding of complex 
environmental and land use issues. 
Within the section, they have their 
own active committee, chaired by 
Kirk Burns, Chris Herin, and David 
Bass. The affiliates started the year 
with their popular workshop, which 
was held before the section’s annual 
update in August, providing valuable 


technical information and ethics CLE 
credit. They also put together a well 
attended session at the update which 
focused on a variety of current land 
use and environmental issues from a 
technical perspective. 

The affiliates have also continued 
the popular attorney/affiliate after- 
hours mixers around the state. The 
affiliates, in conjunction with our 
CLE Committee, are also explor- 
ing alternative means of providing 
educational materials. One possible 
alternative, “Webinars,” is currently 
being explored as a cost effective 
means of distributing information 
when timeliness is important or the 
target audience is limited. 

The channels of communication 
with the membership are many. 
Thanks to the efforts of Joe Richards, 
an excellent Web page can be found 
at www.eluls.org. He also oversees the 
listserv, a means of quickly dissemi- 
nating section news. The Reporter, 
edited and kept on schedule by Enola 
Brown and Janet Bowman, is our 
newsletter and contains not only sec- 
tion news but lead articles and agency 
and case law updates. 

We continue to foster our rela- 
tionship with the ABA’s section on 
environment, energy, and resources. 
Michelle Diffenderfer, our liaison, 
was instrumental in our partnering 
with the ABA to fund a minority fel- 
lowship, and the council just voted 
to fund two fellowships in 2007. This 
program is designed to encourage 
minority law students to study and 
pursue environmental and/or land 
use law in Florida. 

The section’s CLE committee has 
recently completed a successful pro- 
gram, Florida Environmental and 
Land Use Law: Hot Topics, Projects 
and Cases, in Hollywood. The pro- 
gram chairs, Erin Deady and Michelle 
Diffenderfer, made special efforts to 
ensure not only the quality of the 
speakers and program materials but 
that the venue would be attractive. 
Efforts are well underway for our 
August annual update at Amelia 
Island, the focus being sustainability. 
Importantly, the council just voted to 
provide a Web conferencing series to 
provide timely, focused, and cost-ef- 
fective CLE. 

We continue to support the public 
interest conference at the University 
of Florida financially and through the 


efforts of the Public Interest Com- 
mittee, chaired by Kelly Samek and 
co-chaired by Pamela Jo Hatley and 
Jeanne Zokovitch. Over the years, 
the section has been pleased to see 
this conference grow. This year’s suc- 
cessful conference was titled the 13th 
Annual Public Interest Environmen- 
tal Conference: Talk, Technology and 
Technique: Gameplan for Green. 

We cosponsor or contribute funds to 
a number of respected law school pro- 
grams around the state, and thanks 
to Jim Porter and Vivien Monaco, 
are actively increasing the section’s 
outreach and involvement with law 
student activities. The section contin- 
ues to provide grants to law schools 
to fund moot court competitions and 
the Maloney writing contest. This 
year we were also pleased to support 
The Florida Coastal Environmental 
Summit in the Jacksonville area, the 
University of Florida Environmental 
Speaker Series, and a symposium at 
Florida State University. 

Our Access to Justice efforts, which 
seek to increase the delivery of legal 
services to indigent persons and oth- 
ers who are threatened by environ- 


mental and land use problems, is now 
under the leadership of the Public 
Interest Committee. 

The section has published several 
columns in the Bar Journal already 
this year and Gary Oldehoff shoul- 
ders the unsung task of coordinating 
and editing them. 

We supported the efforts of the Gov- 
ernment Lawyers Section to establish 
a certification in state and federal 
government and administrative prac- 
tice and are pursuing focused CLEs 
to prepare lawyers for the exam. We 
see such programs as an invaluable 
means of increasing the professional- 
ism of the Bar. 

There is no doubt that the success 
of the section this year is the result 
of the hard work of all our members 
who cared to make a difference. 
Rosert A. Chair 


Equal Opportunities Law 

The Equal Opportunities Law 
Section hosted the Annual Diversity 
Symposium at FIU Law School, which 
was attended by over 200 lawyers and 
law students. Our keynote speaker 
was Supreme Court Chief Justice 


Fred Lewis. 

We have also been advocating a 
change to administrative Rule 2.540 
in order to improve court access for 
individuals with disabilities, particu- 
larly members of The Florida Bar. We 
have also been highlighting the need 
to ensure that Bar meetings and hotel 
facilities are handicap friendly. 

The section will be co-hosting an 
annual luncheon with FAWL and 
Virgil Hawkins Florida Chapter of 
the National Bar Association. 

In collaboration with the Cuban 
American Bar Association, Haitian 
Lawyers Association, Gwen Cherry 
Bar Association, Wilkie D. Ferguson, 
Jr., and T.J. Reddick Bar Association, 
we have been planning a diversity 
symposium in Key West. 

We have also been invited by Judge 
Bernstein to serve on the working 
group to develop diversity and sensi- 
tivity training for judges statewide. 

We are exploring an initiative to 
increase statewide diversity by de- 
veloping funding for students who 
need assistance in paying for the bar 
review courses. 

Finally, our efforts to encourage 
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diversity have taken root, and it ap- 
pears that diversity and sensitivity 
training will now be mandatory for all 
members of The Florida Bar. We ap- 
plaud the Real Property, Probate and 
Trust Law Section which has taken 
diversity to heart and has developed 
a diversity program. 

REGINALD J. CLYNE, Chair 


Family Law 

As a result of the hard work and 
dedication of the section committees 
and executive council, the 2006-2007 
year has been a tremendous success. 
We began the year with the leader- 
ship retreat in Naples last summer 
in which goals were established for 
every section committee and our pres- 
ent and future section leaders were 
trained in all aspects of section op- 
eration and committee organization. 
The goals established in Naples have 
served as the section’s road map and 
it is clear as the year comes to a close 
that every committee has diligently 
worked to meet its goals. 

Our CLE Committee led by Patty 
Alexander has produced another 
tremendous year of top quality CLE 
programs featuring a major two-lo- 
cation seminar in both the fall and 
spring along with a series of top 
quality telephone seminars including 
the ever popular Legislative Update 
Seminar. Through the efforts of the 
CLE Committee, planning is already 
well under way for 2007-2008. The 
highlight of the CLE schedule for the 
year was the 2007 Marital and Family 
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Law Review Course held in Orlando 
in late January 2007. Thanks to more 
than a year of effort and dedication 
by Chair Peter Gladstone and Vice 
Chairs Charles Fox Miller and Caryn 
Green, the program was both bigger 
and better than ever. More than 900 
family lawyers and judges received 
the best training in family law offered 
anywhere in Florida. This program is 
a monumental undertaking and the 
CLE Committee, the program chairs, 
program vice chairs, and our section 
administrator, Debby Beck, should be 
congratulated for a fantastic job. 

At my request, Norberto Katz 
accepted responsibility as commit- 
tee chair for one of the most active 
committees this year. Under his 
guidance and with the diligent work 
of his committee members including 
Angel Bello-Billini, Ben Hodas, Gen- 
eral Magistrate Barbara Beilly, Carin 
Porras, and Judge Cynthia Cox, the 
section proposed the best package 
of child support legislation in over a 
decade. The committee is already at 
work on projects for next year, and I 
expect great results. 

The section introduced two new 
committees this year: parenting is- 
sues and equitable distribution. The 
Parenting Issues Committee contin- 
ues to work with a prior ad-hoc com- 
mittee and guided by Jorge Cestero, 
Elisha Roy, Terry Fogel, and Frank 
Zilaitis, the committee produced a 
ground breaking piece of proposed 
legislation changing the way we 
look at parenting issues and divorce. 


David Manz chaired the Equitable 
Distribution Committee and began 
our section’s long overdue look at 
the potential changes to the way we 
deal with equitable distribution in 
Florida. 

Without a doubt, the hardest work- 
ing and most dedicated committee 
in the Family Law Section was the 
Legislative Committee. Magistrate 
Diane Kirigin for a second year did 
a magnificent job of leading a com- 
mittee dedicated to improving the 
lives of families by both protecting 
and changing the laws of Florida. As 
the session winds to a close, it looks 
as though several of our legislative 
efforts may come to fruition. I must 
thank some of the most dedicated 
members of this committee includ- 
ing Elisha Roy, Ben Hodas, Raymond 
McNeal, Maria Gonzales, and Tom 
Duggar. It is only as a result of their 
work and the work of ail of the other 
voting and nonvoting members of 
the Legislation Committee that our 
section had such a successful year 
in Tallahassee. Of course, no report 
with regard to legislation would be 
complete without making mention of 
the section’s top adoption guru, Amy 
Hickman, who this year received 
Family Law Section Chair’s Visionary 
Award. As a result of Amy’s efforts, 
the section put together a compre- 
hensive adoption bill fixing problems 
plaguing adopting families in Florida. 
Further, under Amy’s leadership our 
Adoption Committee has made great 
strides pursuing the creation of a 
new area of certification in the area 
of adoption. 

The Family Law Section prides 
itself on its hard work and dedica- 
tion, but we also take time to relax 
and enjoy each other’s company. We 
had two great retreats this year. 
Our fall retreat was in Manchester, 
Vermont, where section members 
did everything from fly fishing to 
falconry to off-road driving school. 
This spring our retreat chaired by 
David Manz was in Key West and 
we all took time to relax and unwind 
with a catamaran cruise and a great 
section dinner. 

It has been my pleasure and honor 
to serve as the chair of the Family 
Law Section. I know that I leave the 
section in the capable hands of my 
executive committee, Alyson Hughes, 
Scott Rubin, and Peter Gladstone, and 
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I only hope that they can expand upon 
the section’s successes of this year. 
Tuomas J. Sasser, Chair 


General Practice, Solo and 
Small Firm 

It’s been a busy year for the Gen- 
eral Practice, Solo and Small Firm 
Section. Our newly created Web site 
continues to be improved. Thank 
you for your input and please keep 
the comments coming. Our goal is a 
member friendly Web site. 

Other activities include our CLE of- 
ferings. The most recent offering was 
in late February in Ft. Lauderdale. 
The CLE went exceptionally well with 
some 72 attorneys. Special thanks to 
the University of Florida’s Institute 
of Food and Agricultural Sciences for 
providing facilities and personnel 
assistance for a successful CLE. On 
another CLE note, the GPSSF con- 
tinues to provide pro bono CLE and 
lunch several times a year to section 
members. Our last pro bono CLE and 
membership lunch was held in St. 
Petersburg. Most recently, the GPSSF 
has also implemented its General 
Practice, Solo and Small Firm Law 
Student Seminar at the University of 
Florida and Florida State University. 
Seminars were very well attended 
at both institutions. These seminars 
are continuing with the goal of the 
GPSSF to outreach to all 10 Florida 
law schools. 

I am also pleased to note that our 
progress in revitalizing the GPSSF 
Newsletter Link is on schedule. Our 
goal is to provide articles of interest 
and assistance to our membership 
several times a year. 

On a final and significant note, the 
Practice Management Division will 
be merging with the GPSSF. This is 
a win/win merger as it will provide 
even greater service to the section’s 
membership. As always, our goal is 
service to membership. 

In closing, the activities of the 
GPSSF can benefit by your ideas and 
suggestions. Comments regarding 
any activities which may improve 
service to you, our membership, are 
particularly valuable and appreci- 
ated. 

T. OLExaA, Chair 


Government Lawyers 
The goals and objectives of the sec- 
tion begin with the executive council. 


The council is composed of individu- 
als who practice in the executive, 
legislative, and judicial branches of 
state government. Council members 
practice with the Office of the At- 
torney General, Department of En- 
vironmental Protection, Department 
of Children and Families, and the 
Department of Business Professional 
Regulation. Others practice with the 
South Florida Water Management 
District, offices of various state at- 
torneys, and various city attorneys’ 
offices. 

The section also has members that 
practice in Washington, D.C., with 
the Justice Department and the U.S. 
Merit Systems Protection Board. 
The council’s membership includes 
private practitioners from small, 
medium, and large firms including 
two of the state’s largest firms, Carl- 
ton Fields, P.A., and Gray Robinson, 
PA. 

Another year brought another list 
of accomplishments for Government 
Lawyer Section. In 2004, a dream 
began in Washington, D.C., during the 
section retreat at the Florida House. 
The section recognized the increasing 
importance of attorney certification 
programs and agreed to explore the 
creation of an administrative and 
governmental practice certification 
program, in cooperation with other 
sections. 

The section is proud to report that 
there is a new government lawyer 
certification. The new certification is 
called State and Federal Government 
and Administrative Practice Certi- 
fication. The Government Lawyer 
Section Committee on Certification 
worked hard over the past year to 
bring the certification to fruition. 

The section continues to recognize 
individuals that went beyond their 
daily practice to become outstanding 
public servants. Each year, the section 
bestows The Florida Bar’s Claude 
Pepper Outstanding Government 
Lawyer Award to one individual at 
The Florida Bar’s annual meeting in 
June. The Claude Pepper Award is 
presented to a government lawyer, 
typically with many years of service, 
whose character and accomplish- 
ments exemplify the highest ideals 
of government service. Recipients 
are well-rounded lawyers, whose im- 
portance to their agency or employer 
is irrefutable. This award recognizes 


lawyers demonstrating annual con- 
tributions over time and commitment 
to public service and the public inter- 
est. The 2006 recipient was Anthony 
“Tony” Loe, an assistant state attor- 
ney in the homicide trial unit of the 
state attorney’s office in 17th Judicial 
Circuit. 

The section also awards the Distin- 
guished Public Service Award to one 
or more qualified individuals at the 
Bar’s midyear meeting each January. 
The Distinguished Public Service 
Award recognizes dedicated govern- 
ment lawyers whose recent contribu- 
tions to the profession and the com- 
munity deserve special recognition. 
This year, the section recognized 
Geralyn Atkinson-Hazelton, general 
counsel with State of Florida Unem- 
ployment Appeals Commission, and 
three deputy general counsels with 
the commission, Norman Blessing, 
John Maher, and Robert Whaley. 

In addition to our traditionally suc- 
cessful seminars, such as Practicing 
Before the Supreme Court, Govern- 
ment in the Sunshine, and Practicing 
Before the Legislature, the section 
added two new seminars as a result 
of certification. 

The SFGAP Certification Review 
Course provides the administrative 
and government practitioner with 
valuable and substantive information 
regarding agency practice, agency 
rulemaking, administrative appeals, 
government contracting, bid protests, 
government litigation, open records, 
Sunshine Law, and government eth- 
ics. 

Suing and Defending Governmen- 
tal Entities will explore specific issues 
in government entity litigation. The 
impact of sovereign immunity, litiga- 
tion involving statutory challenges, 
administrative law, and attorneys’ 
fees, and the unique ethical issues 
facing those who sue and represent 
government entities will be covered. 
A panel will also discuss the unique 
do’s and don’ts of government entity 
litigation. 

This year I have truly appreciated 
the hard work and commitment of 
all the section’s officers and execu- 
tive council members. In particular, I 
extend my sincere gratitude to Keith 
Rizzardi, George Waas, Robert Down- 
ie, Clark Jennings, Francine Ffolkes, 
Booter Imhof, Morgan Rood, and 
Barbara Wingo for their hard work 
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and counsel over a very active year. 
And I also express my appreciation 
to our section administrator, Arlee J. 
Colman, for her work on behalf of the 
section. 

JOSEPH C. MELLICHAMP III, Chair 


Health Law 

2006 — 2007 continued the Health 
Law Section’s tradition of innovative 
educational programs and member 
education with a new emphasis on 
Internet-based activities. 

After a hiatus of several years, the 
Health Law Section Newsletter has 
returned as an e-newsletter in an ex- 
panded format with diverse subjects. 
Under the strong leadership of Editor 
Bernabe Icaza, there have been two 
outstanding issues, each sent via e- 
mail. Section members who have not 
provided The Florida Bar with their e- 
mail addresses received a special let- 
ter reminding them to provide their 
e-mail addresses, since more than 
ever, it will be their connection to the 
section. This year, the section also 
began to e-mail updates to members, 
including dates for upcoming CLE 
programs and other section activities, 
including encouragement to become 
more involved with the section. 

Under the able guidance of Chiu, 
chair of the Education, Training & 
Information Committee, the sec- 
tion hosted its first teleconferenced 
CLE in February with download- 
able course material. This program, 
which focused on the Florida Health 
Care Clinic Act, was offered gratis 
to section members as an additional 
service to increase membership and 
generate interest in teleconferenced 
CLE. It was a great success with 
excellent feedback. We expect to 
schedule additional teleconferences 
in the future. 

In September 2006, the section 
also sponsored an innovative CLE 
program, Emergency Public Health 
Legal Preparedness. This program 
was germinated by discussion at 
the section’s 2006 annual meeting 
regarding how the courts and legal 
profession would respond to a large 
scale public health emergency. The 
program was coordinated by Walter 
Cafora. Although a sobering topic, it 
addressed issues which must be con- 
sidered if the legal profession and the 
judicial system are to function under 
public health emergency conditions. 
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At the midyear meeting, the Health 
Law Section and the Tax Section 
cosponsored Representing the Physi- 
cian, 2007. This program focused on 
the taxation and health law issues 
that arise when physician practices 
attempt to merge to form large medi- 
cal group practices, a notable topic for 
transactional health lawyers and tax 
counsel. This was an eight-hour ad- 
vanced CLE program which afforded 
board certified attorneys a block of 
credit required for recertification. 
In February, the section cosponsored 
with the American Bar Association, 
the ABA’s Emerging Issues CLE. As 
a cosponsor, section members were 
extended reduced pricing and section 
members also spoke on the first day. 

This year, the section’s Health Law 
Certification Review Course was 
chaired by Sandra Greenblatt and, 
for the first time, offered attendees 
advanced CLE credit. This program 
continues the tradition of providing a 
single venue across the board review 
of Florida health law. The section’s 
final CLE this year is at the annual 
convention. We anticipate that the 
Health Law Update will be well at- 
tended, giving attendees valuable 
information on new legislation and 
rules. 

Monica L. Rodriguez chaired this 
year’s William Trickel Memorial Writ- 
ing Contest, established to honor a 
prior chair. This program encourages 
law students to submit a scholarly 
article in the field of health law. The 
contest’s rules are published on the 
section’s Web site. Section members 
also continued to reach out to health 
law students, hosting meetings at 
their law schools to speak one-on- 
one about the practice of health law. 
Laurie Leven has again served as the 
editor of our revised Florida Practi- 
tioner’s Health Law Handbook. This 
fully revised edition offers health law- 
yers and nonhealth lawyers a ready 
legal reference to many of the arcane 
laws which predominate our practice. 
The nominating committee was led by 
Gregg Chairs, who ensured that the 
section benefits from both new council 
members and as well as continuity of 
leadership. 

With the section’s emphasis on the 
Internet, Chet Barclay’s services as 
the section’s Web master are all the 
more critical. His constant surveil- 
lance of our Web site and insertion of 


items for posting and the removal of 
stale items is an excellent reminder 
that all Web sites require personal 
attention to keep them relevant and 
current. The section’s Web site is lo- 
cated within The Florida Bar’s Web 
site and the address is www.flabarhls. 
org. 

The section’s emphasis on the In- 
ternet is also predicated on this year’s 
implementation of The Florida Bar’s 
CLE program overhead formula. 
The Health Law Section, along with 
the other sections, has now allocated 
Florida Bar overhead associated 
with CLE program costs. After the 
section’s officers examined the re- 
cent CLE budget and Florida Bar 
cost allocation, it was apparent that 
even successful CLE programs may 
be a financial drain on the section. 
Therefore, the section’s leadership is 
responding to this challenge with in- 
novative ways to provide educational 
opportunities at a lower cost, which 
in the past assured profitability. No 
doubt, The Florida Bar and the sec- 
tions will continue to work together to 
fine tune this new financial arrange- 
ment. In this regard, our Council of 
Sections representatives, past Chairs 
Allen Grossman and Christine Whit- 
ney, face new challenges as all the 
sections work through these financial 
issues. 

Finally, the entire executive council 
expresses its gratitude to program 
administrator, Donna Rigo. Our sec- 
tion could not be as successful as it is 
without her advice, involvement, and 
hard work. 

This has been a great year for the 
Health Law Section. The first tele- 
conferenced CLE, e-newsletters, and 
superior CLE programs punctuate 
the year and continue the section’s 
tradition of excellence. The hard work 
of all of the officers and executive 
council is greatly appreciated. We also 
actively seek more input and involve- 
ment with the section’s 1,000+ mem- 
bers. There are many opportunities to 
become involved with the executive 
council, to present at CLE programs, 
or to author either brief or extended 
articles for the e-newsletter. 

Haron E. Kapian, Chair 


International Law 

As chair of the International Law 
Section, I am pleased to provide you 
with this section’s annual report. The 
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section’s executive committee consists 
of Francesca Russo-Di Staulo, chair; 
Edward Davis, Jr., chair-elect; Brock 
McClane, secretary; Francisco Cor- 
rales, treasurer; and John Rooney, 
immediate past chair. The section’s 
board liaison is lan M. Comisky. The 
section’s current membership totals 
1,063 members. 

In June 2006, I stressed that this 
year’s focus would continue the tire- 
less efforts of accomplished past 
chairs and to help the section take 
additional concrete steps toward the 
achievement of this section’s ultimate 
goal, which is to raise the profile, role, 
and prestige to that of a world class 
organization. In keeping with this 
goal, the section spearheaded and 
participated in the following events, 
activities, and/or conferences, all with 
a view to further strengthening and 
increasing its role and presence in 
the overall landscape of international 
law. 

Beginning on January 19, the 
section held its annual retreat in 
conjunction with its midyear meeting 
in Miami. Both the retreat and the 
midyear meeting were well attended 
and those in attendance were enthu- 
siastic and contributed many ideas 
for furthering the section’s goals. The 
retreat — this section’s traditional 
brainstorming session — was an 
especially significant event. We un- 
veiled the section’s new and improved 
committee structure of six umbrella 
standing committees and two ad hoc 
committees as follows: 

Standing Committees — Adminis- 
trative Law: Larry Rifkin, chair; sub- 
committees: a) Immigration, Larry 
Rifkin, chair; Drucilla Bell, vice chair; 
b) Customs & Trade, Peter Quinter, 
chair; c) Taxation, William Newton, 
chair. 

Litigation & Arbitration: Richard 
Lorenzo, chair. 

Transactional Law: Miguel Zaldi- 
var, chair. 

Operational: Ed Davis, Jr., chair; 
subcommittees: a) Membership; b) 
Nominating, Francesca Russo-Di 
Staulo, chair; c) Annual Meeting, 
Francesca Russo-Di Staulo, chair; 
d) Newsletter, Mangit Gill, chair; e) 
Educational, Michael Tessitore, chair; 
f) ILS Web site, John Rooney, chair. 

Legislative: Michelle Fongyee, 
chair. 

Liaison: John Rooney, chair; sub- 
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committee: International Legal Ex- 
change, Ed Davis, Jr., chair. 

Ad Hoc Committees — Faculty 
Council: John Rooney, chair. 

Committee to Celebrate the Sec- 
tion’s 25th Year Anniversary: chairs, 
John Rooney, section’s immediate 
past chair; Francesca Russo-Di 
Staulo, section’s current chair; Ed 
Davis, Jr., section chair-elect. 

The exchange of ideas at the retreat 
included 1) the recommendation that 
a short term ad hoc committee be 
established to celebrate the section’s 
25th year anniversary. The executive 
committee together with the retreat 
attendees agreed that such a commit- 
tee should be established and that it 
would be in charge of, among other 
things, commissioning a working 
group to write the detailed history 
of the section and organizing special 
events to commemorate the former 
chairs’ and the section’s accomplish- 
ments; 2) the organization of travel- 
ing road shows and presentations to 
increase section membership; 3) the 
creation of a membership directory; 
4) the creation of a young lawyers’ 
committee to coordinate events and 
programs with The Florida Bar Young 
Lawyers’ Division; 5) strengthening 
and increasing the section’s exist- 
ing ties with foreign bars as well as 
creating new relationships with other 
foreign bars. Presently, the section 
has agreements of cooperation and 
understanding with the Canadian 
Bar, Quebec Bar, Russian Bar, the 
Barcelona Bar, the Inter-American 
Bar, the OECS Bar Association, and 
the Sao Paolo Bar; 6) the increasing 
of, and creation of, new ties with civic 
organizations and industry groups, 
including the U.S. Department of 
Commerce, the American Chamber 
of Commerce of Latin America, and 
the Latin Chamber of Commerce; 7) 
the updating and improvement of the 
section’s Web site; 8) the creation of a 
mentoring program for new lawyers 
in the field of international law; and 
the 9) the creation of an internship 
program within the section to assist 
new attorneys with such things as 
transitioning into the practice of 
international law in Florida. 

The retreat recommendations were 
so popular this year that the section 
published the recommendations on 
its Web site. 

At the January midyear meeting, 


the section’s Litigation & Arbitration 
Committee sponsored a luncheon 
with Michael Gordon, Q.C., justice 
of appeal of the East Caribbean Su- 
preme Court, as our keynote speaker. 
Justice Gordon spoke on the Evolu- 
tion of Justice in the Caribbean. 
Also, we convened a special session 
of the section’s Legislative Commit- 
tee which proposed, and the section 
approved, the creation of a working 
group to study the appropriateness 
of recommending the adoption of the 
UNCITRAL Model of Commercial 
Arbitration in Florida. 

In February, the section cospon- 
sored with the American Immigration 
Lawyers Association, the success- 
ful 28th Annual Immigration Law 
Update in Miami. Larry Rifkin led 
the section’s participation in this 
most highly visible and prestigious 
seminar. Also in February, the sec- 
tion spearheaded the Third Annual 
International Commercial Arbitra- 
tion Moot Competition in Orlando. 
Richard Lorenzo served as chair for 
this important educational event. The 
winner of this year’s competition was 
Stetson University College of Law. 

On March 16, the section was a 
promotional sponsor of the Enter- 
tainment, Art & Sports Law Section’s 
Ninth Annual Legal Symposium on 
the World of Music, Film & Television 
in Hollywood with speakers from this 
section participating on some of the 
panels. 

On April 19-20, the section held its 
Fifth Annual International Litigation 
& Arbitration Conference in Coral 
Gables. James N. Robinson was chair 
and this year we included panelists 
such as Judge Cecilia Altonaga, Judge 
Paul C. Huck, and Judge Adalberto 
Jordan from the U.S. District Court 
for the Southern District of Florida. 

Finally, on June 29, the section 
will present its Second Annual In- 
ternational Transactions Overview 
seminar at the Orlando World Center 
Marriott. All of these events and ac- 
tivities as well as many others would 
not be possible without the talented 
and dedicated members of this sec- 
tion. 
FRrANcEScA Russo-D1 Stau.o, Chair 


Labor and Employment Law 
This year our section focused on 

solutions to discovery abuses and 

requests for sanctions in the practice 
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of employment law, along with spon- 
sorship issues to increase revenue 
through joint seminars, the Web site 
and, of course, recruiting new mem- 
bers. I am proud to announce that we 
have taken great steps in accomplish- 
ing our goals. 

The chair’s Sanctions Committee is 
an ongoing project and its members 
include Judge Miles Davis, Judge 
Margaret Catharine Rodgers, Judge 
Mary S. Scriven, Cathy Beveridge, 
Richard E. Johnson, Kenneth A. 
Knox, Stuart Rosenfeldt, and Janet 
E. Wise. Our conferences have been 
informative and productive. 

Regarding increased sponsorship, 
Michael Spellman, Robert Sniffen, 
and Leslie Stein of the Special Proj- 
ects Committee, along with Damon 
Kitchen and Cary Singletary of the 
Long Range Planning Committee, 
have done a great job researching this 
issue and working on a program for 
advertising and sponsorship using all 
the section tools, especially the Web 
site. 

Regarding the Web site, Marc Snow 


has done a wonderful job. It is both 
user-friendly and informative, and 
I encourage everyone to log on and 
tour the Labor and Employment Law 
Section Web site. 

We have had a great turnout at our 
seminars this year, including the new 
telephone CLE lunchtime conferences 
cosponsored with the Tax Law Sec- 
tion. Kudos to Eric Holshouser, chair 
of the Continuing Legal Education 
Subcommittee and Alan Forst, chair 
of the Legal Education Committee, in 
making these seminars such a suc- 
cess. 

Our New Membership/Outreach 
Committee has done an outstanding 
job and our current membership is at 
2,156. 

The February/March 2007 issue 
of the Checkoff was excellent thanks 
to Chair Sherrill Colombo, Lowell 
Walters, Eric Jones, Melissa Hor- 
witz, Scott Behren, Leslie Schultz, 
and Roderick Ford. Keep up the 
good work! Also, a big thanks to the 
authors; the articles were impressive 
and informative. 


Last, but not least, thanks to all of 
the executive council members, com- 
mittee chairs, subcommittee chairs, 
and committee members for their 
participation. We made significant 
strides toward our goals of enhanc- 
ing benefits for the membership and 
opportunities for participation. I 
look forward to helping next year’s 
Chair-elect Steve Meck continue our 
progress. 

CyntuiA N. Sass, Chair 


Out of State Practitioners 
Division 

The Out of State Practitioners 
Division represents the more than 
11,000 Florida Bar members who 
reside outside of Florida (about 15 
percent of The Florida Bar’s total 
membership). Recognizing the var- 
ied interests and practice areas of 
out-of-state members, the division’s 
multi-faceted purposes include as- 
sisting out-of-state lawyers in ad- 
ministrative, educational, and prac- 
tice development issues; facilitating 
networking among out-of-state Bar 
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members; encouraging pro bono 
activities by out-of-state members; 
aiding in the development of laws 
that eliminate disparate treatment 
of out-of-state members; providing 
a forum for the discussion of issues 
of common interest; and seeking to 
improve the administration and ap- 
plication of laws, rules, regulations, 
and our legal system. During the 
past year the division carried out 
this mission through a variety of 
activities. 

The division sponsored several 
educational activities, including its 
annual New York City seminar (Prac- 
tical Solutions for Interstate Client 
Legal Services) and a spring seminar 
in Chicago (Florida Law in the Windy 
City). Receptions for seminar attend- 
ees and Florida Bar members in the 
area provided networking opportuni- 
ties in addition to CLE credits. The 
division sponsored several additional 
receptions, including one in Phila- 
delphia in the spring of 2007. At the 
Bar’s annual convention in Orlando, 
the division will present a seminar on 
the challenging topic of Representing 
a Representative and will cosponsor 
a reception with the International 
Law Section. Everyone is invited to 
attend. 

Planning is already underway for 
next year’s educational and network- 
ing activities, including a federal 
practice seminar in Washington, D.C., 
in early 2008. This multi-day seminar 
will be a cooperative effort between 
the division, the Administrative Law 
Section, the Appellate Practice Sec- 
tion, the Environmental and Land 
Use Section, and the Government 
Lawyers Section. 

Each year, the division helps its 
members maintain awareness of 
professional responsibility issues by 
providing a free audio CD carrying 
two to three hours of CLE ethics 
credit. This popular “ethics tape” is 
always well received. 

The division encourages pro bono 
activities and each year nominates an 
out-of-state Bar member for the Bar 
President’s Pro Bono Service Award. 
This year’s award winner was Wendy 
P. Fischman, Washington, D.C., who 
in 2006 performed 278 hours of pro 
bono work for a variety of clients and 
causes. 

Long-time service to the legal 
profession is also recognized by the 
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division though its 50-year Award 
that is bestowed on veteran Florida 
Bar members who have spent at least 
part of their careers practicing out-of- 
state. This award was presented to 
more than 30 lawyers during a special 
luncheon and ceremony at the Bar’s 
convention. 

The division took a major step in 
its support for out-of-state members 
by obtaining unanimous Board of 
Governors’ approval to lobby the 
legislature for an amendment to the 
provision of the Florida Probate Code 
that currently prohibits out-of-state 
Florida Bar members from serving as 
personal representatives in Florida 
probate matters. The division will 
continue to vigorously pursue its 
efforts to ensure that out-of-state 
Florida Bar members are able to par- 
ticipate fully in Florida’s legal system 
and its administration of justice. 

Finally, the division has proposed 
that its name be formally changed to 
The Florida Bar Out of State Division. 
Florida Supreme Court action on this 
request is expected soon. 

Warm thanks are extended to the 
division’s president, Scott Patterson 
of Baltimore, Maryland, the members 
of the executive council, the out-of- 
state representatives on the Bar’s 
Board of Governors, and all others 
who have helped through their tire- 
less efforts to make this year another 
successful one for the division and all 
out-of-state Florida Bar members. 
Timotuy P. Cuinaris, Division Presi- 
dent-elect 


Practice Management and 
Development 

This year has been a year of sub- 
stantial change for the Practice Man- 
agement and Development Section. It 
has been a pleasure and an honor to 
have the opportunity to strengthen 
the mission of our section to teach, 
show, and guide lawyers how to best 
apply best business practices in the 
running of a law firm. The change 
to our section began with a review 
by the Programs Evaluation Com- 
mittee of The Florida Bar this year. 
As a result, the decision was made 
to merge the Practice Management 
and Development Section with the 
General Practice, Solo and Small 
Firm Section. The PEC considered 
substantial input from the leaders of 
our section, both by written presen- 


tation and personal appearances in 
Miami last year. 

I want to thank all of the members 
of the executive council and espe- 
cially Kevin Johnson, chair-elect, and 
Damon Glisson, our prior chair, for 
their efforts throughout this process. 
A merger with the General Practice, 
Solo and Small Firm Section will 
combine the talents and leadership 
of both sections and will certainly 
create a stronger section, enabling 
the mission of practice management 
and development to grow and impact 
more members of The Florida Bar. 
Kevin Johnson and I joined the Gen- 
eral Practice, Solo and Small Firm 
Section at their retreat in March. 
The meeting was quite productive 
and we made significant progress on 
our respective goals as a result of the 
anticipated merger. 

I thank Jesse Diner, our prior 
Board of Governors liaison, and 
Richard Tanner, our present Board of 
Governors liaison, for their guidance 
and support through this process. If 
you are not a member of the General 
Practice, Solo and Small Firm Sec- 
tion, I encourage you to join. The com- 
mitment to best business practices 
through CLEs, newsletter, and the 
Web site will continue to prosper with 
the merger. 

At the same time that we are 
providing input to PEC, we also 
continued with the section’s mission. 
We have accomplished this through 
CLEs, informative newsletters, and 
an excellent Web site. Kevin Johnson 
and Jessica Thomas produced an Oc- 
tober seminar on Staff Management 
for the Law Office — How to Hire 
and Retain Good People. In addition, 
we provided a seminar jointly with 
the Business Law Section in March 
entitled The Ethical Million-dollar 
Practice. Rafael Gonzalez provided 
some excellent newsletters this 
year, and Rick Georges continued to 
revamp and improve our Web site. I 
thank Christine Franco for serving as 
secretary/treasurer and Ike Iaconis as 
our CLE representative. 

Our section hosted its annual 
awards luncheon in June 2006 where 
we presented the Walter S. Crumb- 
ley Management and Development 
Award to J.R. Phelps, director of 
LOMAS. Through the merger, both 
sections are committed to continue 
the presentation of this award. This 


award is presented to a member of 
Florida’s legal community who has 
distinguished himself or herself 
professionally, rendered exceptional 
services, and made substantial con- 
tributions to the practice of law and 
its management. 

As any Bar leader knows, one of the 
most significant reasons for success is 
the support of the administrator, so I 
thank Ricky Libbert. As this new year 
begins, I and the other leaders of our 
executive committee look forward to 
the merger with the General Practice, 
Solo and Small Firm Section. 
CAMILLE J. IuRILLO, Chair 


Tax Law 

The Tax Section enjoyed another 
productive year in 2006-07. The sec- 
tion continued to pursue the major 
goals of its recently adopted long 
range plan. These goals include in- 
creasing active participation among 
section members, strengthening its 
relationship with the Bar, and height- 
ening the section’s visibility in the tax 
community. 

The Tax Section’s efforts to increase 
active member participation began 
with an enthusiastic organizational 
meeting at Amelia Island Planta- 
tion over the July 4th weekend. The 
meeting was a resounding success, 
attracting record numbers of new 
and returning members. The organi- 
zational meeting served as a spring- 
board for planning numerous section 
activities for the year. 

The Education Division, led by Co- 
directors Mike Lampert and Hunter 
Brownlee, coordinated a full slate 
of CLE programs. In addition to the 
popular “lunch and learn” telephone 
CLE series inaugurated last year, 
new programs such as Multijurisdic- 
tional Estate Planning (Mark Brown, 
chair) and the Southeast Nonprofit 
Tax Symposium (Hank Raattama 
and Mike Lampert, co-chairs) joined 
the section’s regular lineup of high 
quality and timely programs. Many 
thanks to these program chairs and 
speakers for their good work. 

The Administration Division, led 
by Co-directors Janette McCurley 
and Nick Lioce, implemented succes- 
sion planning procedures for the long 
range plan, coordinated publications 
for the section, and organized our an- 
nual national moot court competition. 
These programs offered many writing 


and speaking opportunities. 

In addition to the busy schedule of 
meetings, programs, and publications, 
the State and Federal Tax divisions 
undertook several projects tu increase 
the section’s participation in the tax 
community and help shape state and 
federal tax policy and administra- 
tion. 

Under the leadership of Codirec- 
tors J.J. Wehle and Jim Ervin, the 
State Tax Division prepared a state 
legislative package (HB 1261) aimed 
at promoting fairness and equity in 
Florida’s tax system. This year’s pack- 
age included 12 proposals encompass- 
ing taxpayer rights, refund claims, 
sales tax exemption certificates, 
estate tax returns, and property tax 
reform. The Board of Governors has 
authorized the section to advocate 
these positions for the 2006-07 bien- 
nium and, as of this writing, efforts 
are underway to urge the legislature 
to pass HB 1261. Many thanks to J.J. 
Wehle and Jim Ervin for spearhead- 
ing that effort. 

The Tax Section and the State Tax 
Committee of the Florida Institute of 
Certified Public Accountants renewed 


their cosponsorship of the Florida 
State Tax Conference. This is the only 
state and local tax conference that is 
dedicated to a broad range of Florida 
tax issues. This conference promises 
to continue growing in prominence as 
a platform for dialogue among state 
tax practitioners and tax officials 
from the Florida Department of Rev- 
enue. 

The State Tax Division is also 
working to lend its expertise to the 
Tax and Budget Reform Commission 
process, which is scheduled to begin 
in 2007. This is an important step in 
charting Florida’s financial future, 
and the Tax Section looks forward to 
assisting. 

The Federal Tax Division, headed 
by Director Jim Barrett, undertook 
several substantive comment projects 
during the year. The section prepared 
and filed comments with the Internal 
Revenue Service in September 2006 
regarding the Service’s proposed 
Circular 230 regulations governing 
practitioners. The section’s comments 
covered both the proposed regulations 
and Circular 230 in general and were 
subsequently published in the BNA 
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Daily Tax Report. Thanks to the prin- 
cipal author, Mike Lampert, as well as 
Abe Smith and Jim Barrett, for their 
good work on these comments. 

The Federal Tax Division also 
joined with the Real Property, Probate 
and Trust Law Section in early 2007 
to prepare and file comments with the 
IRS on the proposed private annuity 
transaction regulations. Thanks to 
Mark Brown and Robert Williams for 
reviewing these comments on behalf 
of the section and to Elaine Bucher 
and Jim Barrett for facilitating the 
preparation and finalization of these 
comments. 

The Federal Tax Division and State 
Tax Division jointly prepared and 
filed comments with Congress on the 
patentability of tax strategies and 
advice, currently being considered 
in Senate Bill 681. This is an impor- 
tant and hotly-debated issue among 
tax practitioners nationwide. Many 
thanks to Abe Smith, Jim Barrett, J. J. 
Wehle, Jim Ervin, and Aaron Farmer 
for their insightful comments. 

The Tax Section was proud to honor 
Bob Panoff of Miami at our annual 
meeting in April with the 2006-2007 
Gerald T. Hart Outstanding Tax 
Attorney of the Year Award. Each 
year, the Tax Section recognizes an 
individual who has made major con- 
tributions to the practice of tax law 
and who exemplifies the highest stan- 
dards of competence and integrity. 
Bob is well deserving of this honor, 
and we congratulate him. 

The section closed out the year by 
hosting a reception in May for the 
Florida Congressional delegation at 
the Florida House in Washington, 
D.C. This now annual reception in 
conjunction with the ABA Tax Sec- 
tion meeting has been a fruitful 
opportunity for members to interact 
with their elected representatives. 
This year, Representative Ron Klein 
was invited to address section mem- 
bers on federal tax issues currently 
facing Congress. Former Chair Rick 
Josepher and longtime section mem- 
ber Michael Minton deserve special 
thanks for their instrumental efforts 
in creating this unique opportunity 
for the section. 

In closing, the members of the Tax 
Section express our sincere gratitude 
to Donna Rigo for her many years 
of dedicated service as our program 
administrator. We wish Donna well 
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in her life’s pursuits. We welcome 
Valerie Yarbrough to the position and 
look forward to working with her. 
Mark E. Chair 


Trial Lawyers 

The executive council of the Trial 
Lawyers Section continues its efforts 
to provide high level and timely con- 
tinuing legal education for its mem- 
bers and others. We also continue to 
keep our eye on the legislative arena 
to promote the interests of trial law- 
yers and judges and to ensure that 
every citizen’s right to access to the 
courts is protected. I am honored to 
be associated with the volunteers that 
make up the executive council, and I 
pledge to you that we will continue to 
work hard to uphold the fine tradition 
of the Trial Lawyers Section. 

The legislature will be in session 
by the time you read this report, 
however, your executive council has 
been taking the pulse of the various 
legislative bodies for months now. 
Friday morning conference calls with 
the section’s extraordinary lobbyist, 
Arthur “Buddy” Jacobs, keeps the 
council abreast of any potential is- 
sues that affect the section or access 
to the courts. To date, it appears that 
the legislature has been primarily 
focused on property insurance and 
tax issues; however, I can almost 
guarantee you that the session will 
not pass without a number of pro- 
posed bills that potentially affect your 
life as a trial lawyer. Many thanks 
to Buddy for keeping the executive 
council informed of the goings-on in 
Tallahassee. 

The CLE Committee, chaired by 
Robert E. Mansbach, Jr., has done 
an excellent job with updating the 
courses historically put on by the 
section. Education of our members 
and future trial lawyers is of pri- 
mary importance to the section, 
and we all need to thank the experi- 
enced trial lawyers and judges that 
volunteer to educate the rest of us. 
Many thanks to John W. Salmon 
and John Pankauski for chairing the 
ADR seminar held in January and 
Edward K. Cheffy for his hard work 
on the civil trial certification and 
review course held in February. The 
medical malpractice seminar was 
held in March under the direction of 
Glenn Burton and Tom Masterson. I 
highly recommend the Florida Medi- 


cal Malpractice Handbook published 
by The Florida Bar and the brain 
child of Glenn and Tim. Robert C. 
Palmer III and Glenn Burton were 
ready to roll with the advanced 
trial advocacy program held at the 
University of Florida College of Law 
on May 8 — 12. The faculty for this 
interactive trial seminar is made up 
of state and federal trial court judges 
in addition to excellent trial lawyers 
from around the state. The course 
has been approved as a trial credit 
for recertification purposes by the 
Board of Legal Specialization and 
Education in addition to providing 
excellent training for those who have 
had some difficulty getting cases to 
trial. 

The section is particularly proud 
of our partnership with the Ches- 
ter Bedell Memorial Foundation. 
The 2007 Chester Bedell Memorial 
Mock Trial Competition was held in 
Miami in January. This program pro- 
vides law students from throughout 
Florida with experience in develop- 
ing and utilizing trial skills in a trial 
setting before federal, circuit, and 
county court judges with practicing 
attorneys providing feedback to the 
participants and scoring each round. 
I assure you that nothing feels better 
than giving back to law students and 
budding trial lawyers, and I encour- 
age you to participate. Jonathan 
Proctor Lynn and Eileen Tilghman 
Moss ran another great competition 
this year. 

The section also partners with 
the foundation putting on the Trial 
Lawyers/Chester Bedell Foundation 
luncheon at The Florida Bar Con- 
vention. The luncheon focuses on 
the independence of the American 
lawyer, and we look forward to hear- 
ing this year’s luncheon speaker, Lt. 
Commander Charles D. Swift. Lt. 
Commander Swift is assigned in the 
Office of the Chief Defense Counsel 
in the Department of Defense Office 
of Military Commissions and is cur- 
rently detailed to represent Salim 
Ahmed Hamdan, who is facing trial 
by military commission. 

The section continues with its an- 
nual update of the Handbook on Dis- 
covery Practice and the Guidelines for 
Professional Conduct which should 
be required reading for all Florida 
trial lawyers. Both of these useful 
resources can be found at the Trial 
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Lawyers Section Web site (www. flatls. 
org) maintained under the watchful 
eye of Frank Bedell. Many thanks to 
Professor Michael Flynn for his hard 
work in coordinating and editing this 
newsletter, The Advocate. 

The Trial Lawyers Section contin- 
ues to be one of the strongest and 


most respected sections of the Bar. 


That would not be possible without 
the work of our section administrator, 
Connie Stewart, and our tremendous 
volunteers. I thank you on behalf of 
the executive council for the opportu- 
nity to be of service. 

Brab.ey E. Powers, Chair 


Workers’ Compensation Law 

The Workers’ Compensation Sec- 
tion continues to be a strong section 
despite the legislative changes which 
took place in 2003. Those changes 
have definitely had an effect on this 
section, and although the section has 
lost some members since that date, 
the losses have not been statistically 
significant. 

Part of the response of the sec- 
tion to the 2003 changes has been 
to continue to provide educational 
seminars which will allow attorneys 
to continue the practice of workers’ 
compensation law. In addition, we 
have expanded our seminars in some 
respects to include potential areas of 
law which may tie in to what we have 
always done in workers’ compensa- 
tion so that our attorneys may find 
areas where they can supplement 
their practice while still enjoying the 
practice of workers’ compensation 
law. 

Our recent winter meeting in Snow- 
mass, Colorado, was an example of 
that. We covered subjects not exclu- 
sively pertaining to workers’ compen- 
sation, but also pertaining to medical 
practice which may cut across to other 
areas of law. In addition to that, there 
was a significant presentation by 
Gerald Rosenthal regarding wage and 
hour law practice. Nancy Cavey spoke 
at that seminar regarding ERISA 
litigation, and Paula Kelly spoke 
about immunity and spinoff litigation 
from workers’ compensation cases. 
All of these presentations were well 
received and were of importance in 
terms of supplementing the workers’ 
compensation practitioners practice 
given the potential losses under the 
2003 legislative changes. 
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There are some additional excit- 
ing changes taking place in the dis- 
semination of information to workers’ 
compensation practitioners. Dawn 
Traverso is our CLE chair this year 
and due largely to her efforts, the sec- 
tion has become involved in providing 
legal education through telephone 
seminars. These seminars have been 
set up as lunch hour seminars and be- 
cause they typically involve a limited 
number of presenters, they are able 
to be set up so that current topics in 
the law can quickly be discussed by 
those interested in continuing to be 
the best and the brightest practitio- 
ners in the area. This section thanks 
Dawn for her diligence and hard work 
in getting these seminars set up on a 
continuous basis through the course 
of the year. 

Another exciting event for our 
section is on the horizon. We have 
typically had a two-day spring 
seminar, which originally had been 
presented as a board certification 
review seminar when board certifi- 
cation first became available to our 
section members. Over the course of 
years since, this program was initi- 
ated, and the applicants for board 
certification has diminished. Since 
this had sometimes been referred to 
only as the board certification review 
course, the attendance had dimin- 
ished. The program has now been 
re-identified as the Annual Workers’ 
Compensation Forum and the sec- 
tion has worked in cooperation with 
the Workers’ Compensation Claims 
Professionals to come up with a 
program that not only will educate 
the workers’ compensation practic- 
ing attorneys, but also some of the 
higher level adjusters who work on 
these cases daily. This combination 
is expected to result in one of the 
more highly attended and more 
useful seminars ever offered by the 
Workers’ Compensation Section. The 
committee has also done an excellent 
job of updating the core material 
for that seminar and improving the 
seminar book and computer access 
to the course materials. I thank Rick 
Thompson and Herb Langston, who 
have committed countless hours 
improving this program. 

We are very excited about a new 
election procedure with regard to 
the workers’ compensation executive 
council. We had amended our bylaws 


two years ago in order to begin an 
election process this year that would 
assure that all geographical areas 
within Florida would have at least 
some representation on the executive 
council. This year is the first year in 
which a total of 10 members wiil be 
elected to the council based on geogra- 
phy. Two members will be elected from 
each of the five appellate districts in 
Florida. The balance of the member- 
ship will be elected at the annual 
workers’ compensation conference in 
Orlando. The executive council also 
has instituted term limits while giv- 
ing emeritus status to long standing 
past members or prior chairs. This is 
an effort not only to offer geographical 
diversity in the membership, but also 
to involve a lot of new, and perhaps 
younger, members on the council. We 
will still maintain some continuity by 
having nonvoting emeritus members 
at the meetings to provide guidance 
to new council members. 

Finally, the council has been work- 
ing on improving the relationship 
between the judiciary and the Bar 
in the field of workers’ compensa- 
tion. There have been numerous 
discussions between the chief judge 
and past, present, and future leader- 
ship of the section, along with other 
interested parties, about improving 
professionalism in the field of work- 
ers’ compensation law. These matters 
are now typically included to some 
extent in our seminars and will be 
the sole topic of additional seminars 
in the future. I would like to thank 
Chief Judge Langham for taking the 
lead in making sure that we are back 
on track in this important component 
of our practice. 

Tuomas W. Conroy, Chair 


Young Lawyers Division 

The 2006-2007 Bar year has been 
a very successful one for the Young 
Lawyers Division. Each year the 
division and its leadership, through 
its Board of Governors, undertakes 
a significant number of activities to 
further the interests of young lawyers 
and The Florida Bar as a whole. This 
year has been no exception. 

The Young Lawyers Division is 
responsible for educating all of Flor- 
ida’s lawyers within their first three 
years of practice. To accomplish that 
task, the Young Lawyers Division 
this year offered 11 substantive law 
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CLE courses at 23 different locations 
throughout the state. Furthermore, 
the division continues to educate 
our newest attorneys on profession- 
alism through its Practicing with 
Professionalism Program. This year 
the Practicing with Professionalism 
Program underwent two important 
changes: 1) it now includes a segment 
on the recently revised grievance 
process; and 2) the program will soon 
include a segment on bias elimination 
(diversity education). The division 
believes it leads The Florida Bar by 
example with regard to diversity, not 
only in the composition of its Board of 
Governors, but also in assuring that 
over 50 percent of all of the speakers 
at its CLEs are minorities or women 
each and every year. 

Second, the Young Lawyers Divi- 
sion holds an annual Affiliate Out- 
reach Conference. That conference 
is a continuing success and this year 
was no exception. The division works 
closely with The Florida Bar Founda- 
tion to assure that the division af- 
filiates throughout the state receive 
adequate funding to perform all of 


their charitable work. In an effort to 
reach out to our soon-to-be-new law- 
yers (law students), the division in- 
vited several law students from each 
of Florida’s 10 law schools to attend 
its Affiliate Outreach Conference. At 
that conference a meeting was also 
held discussing the possibility of, and 
the potential need for, a law student 
division within The Florida Bar. In 
addition, the Young Lawyers Division 
reaches out to all of Florida’s 10 law 
schools by holding two programs at 
each law school throughout the school 
year encouraging law students to get 
involved with The Florida Bar. 

It has become a tradition with the 
Young Lawyers Division to hold a gov- 
ernmental symposium. This year the 
symposium was held at The Florida 
Bar Midyear Meeting in Miami and the 
topic concerned lobbying. For the first 
time ever this program and CLE was 
simulcast live on the Young Lawyers 
Division Web site and approximately 
100 attendees enjoyed the program via 
the Web, in addition to those who at- 
tended in person. The Young Lawyers 
Division continues to advance with its 


use of technology and is now offering 
educational video clips, audio clips, 
and Podcasts for any members of The 
Florida Bar via its Web site. The top- 
ics of these programs range from time 
management to financial management 
for young lawyers. 

At the upcoming annual conven- 
tion of The Florida Bar, the Young 
Lawyers Division will again host the 
Orseck Moot Court Competition and 
will renew its commitment to hold a 
5K race for the benefit of the Florida 
Skin Cancer Foundation. The young 
lawyers in the state of Florida are 
constantly working to make this 
profession better and to improve our 
image in our communities. The young 
lawyers of the state realize that as our 
numbers grow so do our responsibili- 
ties and these are responsibilities we 
take seriously. 

The 2006-2007 Bar year has been 
another outstanding year for the divi- 
sion and with the current and future 
leadership of the Young Lawyers Di- 
vision in place, the future is looking 
better than ever. 

JOHN M. Stewart, President 
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Advertising 

The Standing Committee on Advertising is responsible 
for advising members of The Florida Bar on permissible 
advertising and marketing practices. The committee, which 
meets monthly, reviews appeals of opinions issued by staff 
counsel, offers guidance to staff in evaluating lawyer adver- 
tisements, makes recommendations regarding rule changes, 
and provides guidance to Bar members concerning both the 
substantive and procedural requirements of the advertising 
rules. 

The committee advises Bar members on the substance of 
the advertising rules through a variety of different methods. 
An in-depth analysis of the filing requirements, substantive 
regulations, and committee interpretations is provided 
by the committee’s Handbook on Lawyer Advertising and 
Solicitation, which is regularly updated by Bar staff and is 
posted on the Bar’s Web site for easy access. The handbook 
is currently being revised to comport with the changes to the 
advertising rules that were adopted by the Florida Supreme 
Court in Amendments to Rules Regulating The Florida Bar 
— Advertising, 31 Fla. L. Weekly S767 (Fla. Nov. 2, 2006) 
(No. SC05-2194, Nov. 2, 2006). The changes were effective 
January 1, 2007. However, the Bar has filed a motion for 
reconsideration with the court regarding certain provisions 
of the amended rules that appear to have unintended conse- 
quences. Once the court rules on the motion, the handbook 
can be completed and posted on the Bar’s Web site. 

Some of the important changes to the advertising rules 
had been developed by the 2004 Advertising Task Force, 
which had received the assistance of several committee 
members in its efforts. The goal of the amendments was 
to make the Bar’s advertising rules easier to understand 
and to follow. One very significant change to the rules is 
the requirement that all nonexempt television and radio 


advertisements be filed for review at least 15 days before 
their intended use and approved by the Bar before their 
first dissemination. Other important changes include the 
elimination of the requirement for the hiring disclosure in 
print advertisements and the elimination of the size require- 
ments for other required disclosures in advertisements. 

The committee, through its staff, continues to publish a 
column in The Florida Bar News from time to time, entitled 
“Advertising Updates.” Articles have explained the most re- 
cent revisions to advertising rules and provided information 
regarding recent opinions of the Board of Governors and 
the committee. The committee further updates the Bar’s 
Web site with new material and information to provide Bar 
members with as much information as possible to assist the 
compliance with the attorney advertising rules. 

The committee has been active in assisting other Bar com- 
mittees this year. The committee continues to serve in an 
advisory capacity to the statewide grievance committee on 
lawyer advertising, assisting the members of the grievance 
committee in understanding the advertising rules and the 
advertising review process. The committee has also provided 
advice and information as requested by the Bar’s Special 
Committee on Website Advertising Rules, which considered 
how lawyer advertising rules should be applied to Web 
sites and made recommendations the Board of Governors 
to adopt changes to require that all Web sites comply with 
the general advertising rules. 

By far, the most time-consuming task of the committee 
this year, as in past years, has been reviewing advertise- 
ments filed by members of The Florida Bar to determine 
whether they comply with the advertising rules. The com- 
mittee reviews decisions of its staff regarding lawyer ad- 
vertisements if the staff’s interpretation of a particular rule 
or advertisement is appealed by an advertising attorney. 
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Advertisers can appeal decisions of the 
committee to the Board of Governors 
if they wish to do so. The committee 
also provides guidance to its staff and 
advertisers, pursuant to requests for 
guidance, in order to foster compliance 
with the rules and to permit advertis- 
ers to accomplish their legitimate ad- 
vertising goals. The committee works 
hard to apply the advertising rules 
fairly to all types of advertisements 
and to balance the rights of advertis- 
ers with the needs and concerns of the 
public. 

As in previous years, the committee 
has taken an active role in ensuring 
that lawyer advertising in Florida 
is filed with the Bar and is properly 
reviewed. When complaints are filed 
with the Bar pertaining to advertise- 
ments, committee staff reviews the 
advertisements to determine whether 
they have been filed and whether they 
comply with the advertising rules. 
Attorneys who have not filed their 
advertisements as required pursuant 
to Rule 4-7.7 must pay a $250 late fil- 
ing fee and may be subject to further 
discipline from the Advertising Griev- 
ance Committee. 

The Standing Committee on Adver- 
tising is made up of nonlawyers as well 
as lawyers. We believe that this has 
contributed substantially to our work 
and our broad perspective on adver- 
tising and marketing. I would like to 
thank each of our committee members, 
Rene Gorman (vice chair), John Bales, 
Sharon Barnett, Natalie Jackson, John 
Remsen, and Michael Seminario for 
their tremendous contribution to the 
work of the committee. 

Finally, the committee thanks our 
board liaison, Dominic Caparello, 
who has been an active participant 
in our work this year, DEUP Divi- 
sion Director Mary Ellen Bateman, 
and our hardworking staff headed 
by ethics counsel, Elizabeth Tarbert. 
Without the participation and hard 
work of these individuals, the busi- 
ness of this committee could not be 
accomplished. 

Ha tey B. Lewis III, Chair 


Animal Law 

The Animal Law Committee, one of 
the newest of the Bar’s substantive law 
committees, is in its third full year. The 
Animal Law Committee was granted 
permanent status in the summer of 
2005. Currently, the two standing sub- 
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committees of the committee are educa- 
tion and community involvement. 

The current membership is 66 and 
comprises attorneys from all disci- 
plines of law in all areas of the state. 
Each meeting has been well attended 
by both committee members, guests, 
and law school students interested in 
animal law. A comprehensive full-day, 
eight-credit CLE program was offered 
at the Bar’s annual conventions in 
June 2005 and 2006. A broad array 
of legal topics and perspectives were 
covered during these seminars high- 
lighting the Animal Law Committee’s 
commitment to educating Florida Bar 
members of the laws, regulations, and 
court decisions dealing with legal as- 
pects involving animals. The Animal 
Law Committee will again be present- 
ing a full-day, eight-hour CLE seminar 
at the June 2007 meeting. Topics in- 
clude animal trusts, animal seizures, 
the Animal Welfare Act, breed-specific 
litigation, emotional support animals, 
emergency management regarding 
animals, and animals and access 
— rights and responsibilities under 
the ADA and Fair Housing Act. 

Over 50 law schools throughout 
the country offer animal law courses 
for their students. Many members of 
The Florida Bar limit their practice 
to animal law, while other members 
incorporate animal law into their ex- 
isting practices. Animal law is one of 
the fastest growing areas of the law. In 
fact, the American Bar Association has 
an Animal Law Committee within its 
Tort and Insurance Practice Section. 

The Animal Law Committee seeks 
the active involvement of all its pres- 
ent members and the interest and 
inquiry of future potential members. 
I wish to express my thanks to Gil 
Panzer, vice chair, and Tracy Brim, 
Bar liaison, for their commitment to 
the Animal Law Committee and its 
goals. It has been a pleasure serving 
as chair. 

JENNIFER A. Dietz, Chair 


Appellate Practice Certification 
The Appellate Practice Certification 
Committee creates and grades the ex- 
amination for applicants for appellate 
certification, and reviews the qualifica- 
tions and peer reviews of applicants 
for certification and recertification 
as a board certified appellate lawyer. 
In addition, this year’s committee en- 
gaged in substantial revisions to the 


specifications for the examination that 
will become effective with the 2008 
examination. The purpose of these re- 
visions is to ensure continuation of the 
committee’s past success at creating 
fair examinations that are consistent 
from year to year. The purpose of the 
examination is to determine whether 
applicants have a sufficient level of 
knowledge and analytical ability to ad- 
dress appellate matters competently. 

Committee members devoted nu- 
merous hours to the drafting of ques- 
tions for the examination. In addition, 
the Committee considered peer re- 
views of applicants for initial certifica- 
tion and recertification to ensure that 
applicants possess the levels of compe- 
tence, professionalism, and character 
to justify holding out the applicant to 
the Bar and the general public as a 
specialist in appellate practice. 

During the 2006-2007 cycle, 19 
people applied for initial certification 
in appellate practice. Of this number, 
15 were approved to sit for the exam, 
with 14 sitting for the exam. As this re- 
port is written, the examinations have 
not yet been graded. The committee 
encourages all appellate practitioners 
to seek board certification. 

As chair, I express my gratitude to 
all members of the committee, who, 
without exception, have devoted scores 
of hours individually and during meet- 
ings, and were always available for the 
prompt conduct of committee business. 
Special thanks go to the vice chair, 
Charles Beall, for his assistance. But 
most of all, and on behalf of the entire 
committee, I thank our certification 
specialist, Carol Vaught. Carol’s ef- 
forts ensured that all of the committee 
members’ time and effort were well 
spent and productive. No committee 
could ask any more. 

JOHN H. Peuzer, Chair 


Aviation Law Certification 

The past year has proven to be very 
productive for the committee. The 
aviation law certification examination 
specifications were reviewed, updated, 
and revised. Additionally, the avia- 
tion law certification standards and 
policies were reviewed, updated, and 
revised. The changes will assist those 
who are preparing for the certification 
examination to better understand 
the examination structure, and will 
streamline the process for those who 
are applying for recertification. The 
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committee also reviewed, updated, 
revised, and reformatted the aviation 
law certification examination and 
amended the examination bibliogra- 
phy consistent with the changes. 

Three applicants sat for the aviation 
law certification examination, and the 
committee looks forward to welcoming 
them into the ranks of board certified 
aviation attorneys. The committee 
approved 15 recertification applica- 
tions. 

The committee worked closely with 
the Aviation Law Committee in its 
effort to establish and present an 
aviation law certification examination 
review course. The course was well at- 
tended, and generated interest among 
those who are eligible to apply for 
aviation law certification in the next 
certification cycle. It is the intention of 
the certification committee to assure 
that the course will be presented an- 
nually. 

I would like to thank all the aviation 
law certification committee members 
for their support and assistance during 
what has proven to be a very fruitful 
year. 

JERRY H. TRAcHTMAN, Chair 


Board of Legal Specialization 
and Education 

The enhancement of legal skills, 
competence, and professionalism in 
the practice of law is the mission of 
the Board of Legal Specialization and 
Education (BLSE). In pursuit of its 
mission, BLSE oversees: 

¢ Programs for board certification 
of lawyers in 22 practice fields; 

¢ The continuing legal education 
requirement (CLER); 

¢ The basic skills course require- 
ment (BSCR); and 

¢ The evaluation process for con- 
tinuing legal education credit. 

Continuing Legal Education — For 
all lawyers, continuing legal educa- 
tion is essential. By rule, Florida Bar 
members must complete 30 credit 
hours every three years. New mem- 
bers must complete Practicing with 
Professionalism, along with three 
basic-level programs sponsored by the 
Bar’s Young Lawyers Division. 

For BLSE and its staff, the respon- 
sibility is to provide guidance to our 
members, ensure compliance with 
the rules, and evaluate submissions 
for CLE credit. The sheer volume of 


these tasks alone is, frankly, stag- 
gering. Nearly 26,000 credit requests 
were handled for individual members 
last year and approximately 8,000 
programs were evaluated for CLE 
credit. It is not surprising, then, that 
BLSE and its staff encourage members 
to discover the ease of managing their 
own CLE records through the Bar’s 
Web site. 

Board Certification — For lawyers 
who have met the five-year practice 
threshold and are ready for the 
challenge, board certification is the 
single most important validation of 
a lawyer’s credentials by The Florida 
Bar. Applicants are assessed by certi- 
fication committees and recommended 
to BLSE based upon qualifications 
established by the Supreme Court 
of Florida which stress experience, 
education, and peer review. Applicants 
must also pass an examination. Once 
certification is achieved, standards 
must be maintained and critically re- 
viewed every five years. As the insignia 
of competence, expertise, and profes- 
sionalism, board certification serves 
both the public and the Bar well. To 
date, over 4,000 certificates have been 
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issued. 

Board certification is also a mark 
of leadership. Eighteen of the past 25 
presidents of The Florida Bar achieved 
certification, including the immedi- 
ate past and present presidents Alan 
Bookman and Hank Coxe. Both are 
owed considerable gratitude for their 
actions to encourage participation and 
communicate the program’s value. 
Through their dynamic leadership, 
along with the expressed support of in- 
coming President Frank Angones, we 
will continue to raise the prominence 
of board certification as a distinct ac- 
complishment in a legal career. 

Raising awareness and appreciation 
of board certification is the primary 
goal of BLSE’s Communications Com- 
mittee, led by incoming Chair Michael 
G. Tanner, along with the talent and 
enthusiasm of Lisa Garcia, our public 
relations consultant. As new ideas are 
generated, we continue to make prog- 
ress in the promotion of board certifi- 
cation through a variety of programs 
ranging from prestigious awards to 
enhanced communication with the 
Bar, the judiciary, and the public. 

We are particularly proud of the 
Justice Harry Lee Anstead Award 
presented annually to a board certi- 
fied lawyer or judge for exemplary 
professionalism, excellence, character, 
and commitment to The Florida Bar’s 
certification program. Along with the 
Anstead award, we will announce 
the first winner of the Excellence in 
the Promotion of Board Certification 
Award this year at the annual meet- 
ing. 

Capstone, the electronic newsletter 
for certified lawyers, has grown in 
scope to provide news and resources. 
We also continue our active outreach to 
consumer reporters and editors state- 
wide to facilitate interviews, public 
service announcements, and consumer 
news stories, including distribution to 
all Florida Hispanic print, television, 
and radio outlets. 

Our presence has been enhanced at 
Florida Bar meetings — including a 
reception open to all Bar members in- 
terested in learning more about certi- 
fication. This event is hosted by BLSE 
and generously sponsored by Florida 
Lawyers Mutual Insurance Corpo- 
ration. We have also improved our 
informational brochures; the Young 
Lawyers Division has helped facilitate 
an increased presence for board certi- 
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fication at its Practicing with Profes- 
sionalism seminars; we have increased 
engagements before inns of court and 
voluntary bar associations; and we are 
proud to announce the commitment of 
certified lawyers to support and assist 
the Florida Supreme Court’s Justice 
Teaching initiative. 

Our Supreme Court continues to 
convey its endorsement of board cer- 
tification through its approval of pro- 
gram expansion. In August 2006, the 
court approved standards for two new 
practice areas — intellectual property 
law and state and federal government 
and administrative practice. The cre- 
ation of these new certification areas 
has generated great interest; the first 
application cycle produced 107 candi- 
dates for intellectual property law and 
57 for state and federal government 
and administrative practice. Exams 
for the first class will be administered 
October 1, 2007. New areas now be- 
ing contemplated include education 
law and adoption law. As with all new 
proposals, the board carefully weighs 
the practical considerations of admin- 
istration along with member interest 
and public benefit. 

Under the direction of the Su- 
preme Court and the Bar’s Board of 
Governors, BLSE is ever mindful of 
its obligation to the public and the 
Bar to ensure board certification is 
administered fairly and consistently. 
The certification committees carefully 
review applicant qualifications under 
the rules set forth by the Supreme 
Court. If a committee recommends 
that an applicant be denied, the 
BLSE’s Standards Committee, under 
the experienced direction of Patricia 
Doherty, is the first level of review. The 
standards committee meets with the 
board to carefully and confidentially 
discuss the recommendation and the 
content of the file. The review process 
strives to give applicants as much in- 
formation as possible about the basis 
for denial, while protecting confiden- 
tial peer review and the program’s 
integrity. 

Professionalism is as important to 
board certification as is technical com- 
petency. BLSE takes seriously the high 
standards of professionalism expected 
of all board certified lawyers, and we 
rely heavily upon the confidential 
statements from both lawyers and our 
judges to help us assess applicants for 
initial and recertification. To comple- 


ment BLSE’s vigilant efforts to secure 
candid and confidential peer review, 
I was afforded the opportunity this 
year to address the Florida Confer- 
ence of Circuit Judges to express the 
inestimable value of judicial input in 
the peer review process. 

To further emphasize the importance 
we place upon professionalism, BLSE 
voted this past year to require all certi- 
fication exams to include a component 
on professional responsibility and eth- 
ics. This excellent suggestion came to 
us from past BLSE chair and current 
10th Circuit Judge Ralph Artigliere. 
We are in the process of effecting a 
rule change, but have already relayed 
this change to our committees for the 
2008 exams. We appreciate Judge 
Artigliere’s continuing interest in the 
improvement of board certification, 
as well as the enthusiasm he brings 
to our exam sites as he continues to 
volunteer his time to congratulate 
and encourage certification candidates 
poised to take their exams. 

A Forward-looking View — Under 
the capable leadership of Robert 
Feldman, our Rules and Policies Com- 
mittee has had an active year. Ch. 6 
of the Rules Regulating The Florida 
Bar and the BLSE’s policies govern 
BLSE’s work. BLSE and its programs 
benefit from frequent fine tuning of 
those rules. Through the work of this 
committee, BLSE’s rules and poli- 
cies are carefully scrutinized before 
changes are suggested. As a result 
of an important and long overdue 
policy change, we also now officially 
invite the corresponding Bar section, 
division, or substantive committee to 
comment on any changes proposed to 
area standards. 

Ideas for change and improvement 
are always welcome. To that end, BLSE 
has continued its tradition of hosting 
a leadership conference annually with 
invitations extended to all the certi- 
fication committees and Bar section 
officers. This year, we were fortunate to 
have President Coxe appear to convey 
his appreciation and support. We also 
devoted time to an examination work- 
shop in which our testing consultant, 
Dr. Sue Legg, associate director of in- 
structional resources at the University 
of Florida, addressed the correlation 
between the exams and the credentials 
of lawyers, and again offered training 
and instruction to update test speci- 
fications. To further improve the cer- 
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tification program, we invited section 
officers to attend and were enlightened 
by Bar Program Administrator Austin 
Newberry about how various sections 
promote certification. Scott Rubin 
made an excellent presentation on 
behalf of the Family Law Section, a 
group which has worked relentlessly 
to advance board certification among 
its membership. Likewise, Dr. Pamella 
Seay, former chair of the International 
Law Certification Committee, told us 
how her committee has worked to raise 
awareness. The chair of the inaugural 
1982 Civil Trial Certification Com- 
mittee, Daniel N. Burton, provided his 
wise and unique perspective on the 
program’s overall development, and 
BLSE Member Joni Armstrong-Coffey 
ably led a discussion on the essential 
characteristics of a board certified law- 
yer. Lisa Garcia spoke enthusiastically 
about marketing our certification, and 
we concluded with an open forum that 
yielded a lively discussion on a wide 
range of topics. Overall, BLSE received 
overwhelmingly positive feedback and 
appreciation for our ongoing efforts to 
stimulate input from the sections as 
well as its own certification commit- 
tees. 

In its constant quest to improve all 
the programs it oversees, I find the 
BLSE to be driven by the passion of 
those who serve and the unquestion- 
able dedication of our staff, capably 
and energetically led by Dawna Bick- 
nell. Ms. Bicknell deserves special 
recognition as do departing board 
members, Manny Morales and Patti 
Doherty, both of whom served for 
three years and brought fairness and 
consistency to board deliberations. 

It has been a privilege to chair 
BLSE, and I particularly appreciate 
the commitment and hard work of all 
who served with me during the past 
year. While impossible to measure, 
I am confident the competence and 
professionalism of Florida lawyers is 
better for the efforts of BLSE, its cer- 
tification committees, and all the staff 
who daily maintain the machinery 
that moves us forward. 

CHRISTOPHER S. Knopik, Chair 


City, County and Local 
Government Certification 

Now in its 11th year, the City, 
County and Local Government Law 
Certification Committee remains com- 
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mitted to encouraging board certifica- 
tion among Florida’s attorneys. There 
are currently 170 attorneys certified 
in the area of city, county, and local 
government section members. The 
committee’s goal is to increase this 
number. 

Throughout its existence, the com- 
mittee has successfully drafted a 
thorough and fair certification ex- 
amination, and the passage rate for 
the examination has remained fairly 
consistent from year to year (includ- 
ing last year when applicants were 
prsented with an entirely new exam.) 
Given the broad range of topics facing 
practitioners in this practice area. the 
committee is proud that a clear major- 
ity of those qualified applicants sitting 
for the examination become board cer- 
tified. The committee maintains a very 
inclusive apporach to the certification 
process. 

Thanks to a recent rule change pro- 
mulgated by the Board of Governors, 
the committee is now taking a more 
active role in exam preparation and 
will once again send a representative 
to the City, County and Local Govern- 
ment Certification Review Course to 
explain to potential examinees how 
the examination is created, formatted, 
and graded and to provide study tips. 

In addition to crafting this year’s 
examination, the committee has 
struggled with a number of chal- 
lenging issues, including the reten- 
tion of certification status by sitting 
judges and potential changes to the 
examination grading system. All of the 
committee should be commended for 
their hard work and dedication. The 
committee continues to enjoy diversity 
in its membership, including attorneys 
from both the public and private sec- 
tors and representing a broad range of 
local governments and governmental 
interests. 

The committee welcomed back Mi- 
chele Acuff as staff liaison this year.On 
behalf of the committee, I would like 
to thank Michele for bearing the lion’s 
share of the work and for staying on 
top of each and every deadline. I also 
acknowledge the many contributions 
of former Chair Audrey Vance, who 
will be leaving the committee after 
this year due to term limits, and whose 
enthusiasm, humor, and intellectual 


curiosity will be greatly missed. 
LEONARD G. Rusin, Chair 


Civil Procedure Rules 

Given the significance of the un- 
ending workload of the Civil Pro- 
cedure Rules Committee, it is easy 
to understand why membership on 
this committee is one of the most 
coveted committee positions in The 
Florida Bar. Consequently, the levels 
of participation and work ethic of its 
members have historically been stel- 
lar. Truly, uncommon sacrifice has be- 
come commonplace. All members are 
commended for the extensive amount 
of time and energy required to serve 
on the committee and its subcommit- 
tees. The demanding role of service on 
the committee necessitates that, on 
average, every member must devote 
substantially more than one day per 
month on committee activities. 

The “life blood” of the Civil Proce- 
dure Rules Committee has been the 
dedicated service of its subcommit- 
tees: The success of the committee can 
be directly attributed to the efforts 
of the chairs and members of these 
subcommittees. Therefore, on behalf 
of all of the members of The Florida 
Bar, I express our appreciation for the 
exemplary service of the chairs and 
members of all its subcommittees. 

Given the space available, it is not 
possible to list who have made ex- 
traordinary efforts. However, because 
of the remarkable amount of time 
and effort required, the following are 
particularly deserving of mention: 
drafting (Jack Scarola/Debbie Block); 
legislative review (Lo Bielby); federal 
rules (Jennifer Mansfield); electronic 
discovery (Lawrence Kolin); Rule 
1.351 proposed amendment (Nancy 
Faggianelli/Courtney Grimm); Rule 
1.420(a)(1)(B)/Rule 1.420(e) inquiries 
(Bill McCormick); Rule 1.442 inquiry 
and pending legislative proposals (Dan 
Bean); recommendation 10 of the Su- 
preme Court’s Committee on Privacy 
and Court Records (Mike Cavendish); 
and recommendation 7 of the Supreme 
Court’s Committee on Privacy and 
Court Records (Robert Mansbach). 
It is further noted that Judge Ralph 
Artigliere, Cory Hodak, and Jim Pe- 
ters have each served on and chaired 
numerous subcommittees and their 
sacrifices bring new appreciation to 
the concept of Bar service. 


Our committee’s major projects for 
the past year included oral argument 
in February to the Florida Supreme 
Court for the proposed amendments 
to the rules arising from the recom- 
mendations made by the Judicial 
Management Council’s Jury Innova- 
tion Committee; submission to the 
Florida Supreme Court of the three- 
year regular cycle report; and submis- 
sion to the Florida Supreme Court for 
the implementation of the report and 
recommendations of the Committee 
on Privacy and Court Records. Ad- 
ditionally, members were required to 
consider their “normal” workload of 
submissions and inquiries regarding 
possible amendments to the rules. 

Following publication of the pro- 
posed 2007 cycle changes to the rules, 
receipt and review of comments to the 
changes, amendments to the proposals 
as a result of the comments, and sub- 
mission of the proposals to the Board 
of Governors of The Florida Bar, the 
three-year regular cycle report was 
submitted to the Florida Supreme 
Court for consideration on February 1. 
Two of the most significant proposals 
include changing Rule 1.351 to allow 
objections regarding nonparty produc- 
tion to be heard by the trial court and 
proposing new Rule 1.526 to allow the 
court to determine an attorney fee 
award without expert testimony. Oral 
argument is expected in June. 

After consideration by The Florida 
Bar Board of Governors, the com- 
mittee’s report was submitted to the 
Florida Supreme Court on April 1 
regarding the suggested implemen- 
tation of recommendations 7 and 10 
of the report and recommendations 
of the Committee on Privacy and 
Court Records. Recommendation 7 
advocated the implementation of 
rules for the purpose of avoiding the 
filing of unnecessary personal infor- 
mation. Consequently, the committee 
proposed new Rule 1.191 which was 
fashioned after newly proposed Rule 
5.2, Federal Rules of Civil Procedure, 
and requires the redaction of personal 
information from documents that are 
filed. Judgment forms were changed 
accordingly. Pursuant to recommen- 
dation 10, which suggested that the 
rules prohibit the unnecessary filing of 
discovery materials, new Rule 1.280(f) 
was proposed. Proposed Rule 1.280(f) 
would prohibit the filing of discovery 
materials until good cause exists, 


require the redaction of personal 
information, and provide authority 
for sanctions. Due to time constraints 
imposed on the project, the involved 
subcommittees exerted extraordinary 
effort to quickly and efficiently resolve 
conflicting ideas and concepts. The 
committee is commended for accom- 
plishing a very difficult task. 

In addition to the help provided by 
the entire Bar staff, Paul Hill, and 
Ervin Gonzalez, liaison to the Board 
of Governors, we are also grateful for 
the support and assistance of Presi- 
dent Henry M. Cox III, the Board of 
Governors, and the Florida Supreme 
Court and its staff. The person who 
deserves the most gratitude and who 
does the most to make the committee 
an effective tool for the members of 
The Florida Bar is the Bar staff at- 
torney/liaison, Madelon Horwich. 

Due to term limits, the resulting loss 
of institutional memory and the need 
to maintain a record for future refer- 
ence, the value of accurate minutes 
of our meetings cannot be overstated. 
Accordingly, the committee extends its 
heartfelt thanks to Stephanie Daniel 


for the meticulous work as secretary 
as well as vice chair of the committee 
and serving tirelessly on numerous 
subcommittees. Additionally, the ser- 
vice and inspiration of vice chairs Dan 
Bean and Courtney Grimm continue 
to be deeply appreciated. 

It has been a privilege and honor to 
serve as chair. 
KeitH H. Park, Chair 


Civil Trial Certification 

There are 1,091 board certified civil 
trial lawyers in Florida. This year, the 
committee received and processed 46 
applications; of those applicants, 32 
sat for the board certified trial lawyers 
exam on March 16, 2007. 

The Board of Governors has ap- 
proved amendments to the rules 
governing civil trial certification 
which address the increased difficulty 
of satisfying the trial requirements 
for certification and recertification. 
Some of the changes approved by the 
board permit the initial applicant to 
now complete five trials in five years 
instead of three trials in the three 
years immediately preceding the ap- 
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plication. In addition, if an applicant 
is unable to submit 15 trials in courts 
of general jurisdiction, three substitu- 
tions may be submitted. For example, 
a substitution may include evidentiary 
hearings or preliminary injunctions 
lasting at least one day. This substitu- 
tion is also permitted for an applicant 
for recertification. The committee be- 
lieves that the amendments will assist 
the applicants, while maintaining the 
highest level of competency and profes- 
sionalism expected of a board certified 
civil trial lawyer in Florida. 

The Advanced Trial Advocacy Pro- 
gram can not only assist in obtaining 
CLE hours but can now be accepted 
as one of the required trials for initial 
and recertification. 

In addition to its duties and respon- 
sibilities in applying the certification 
standards and policies, the committee 
is also responsible for drafting and 
grading the civil trial certification 
examination. The committee tests for 
competency in the areas of civil pro- 
cedure, evidence, ethics, and litigation 
skills. 

I am grateful to all of the members of 
this hardworking committee, including 
Vice Chair Linda H. Wade, H. Michael 
Easley, Anthony J. Gonzalez, Henry 
J. Hunnefeld, Matthew S. Mudano, 
Robert C. Palmer, Fred Tromberg, and 
Jeffrey M. Cohen. On behalf of all the 
members, I wish to thank our Florida 
Bar Certification Specialist Cherie 
Morgan for her efforts to make our job 
manageable and enjoyable. 

JAMES O. “Russ” Murpny, JR., Chair 


Code and Rules of Evidence 

The Code and Rules of Evidence 
Committee deals with proposed chang- 
es to the Florida Evidence Code. 
These changes must be enacted by the 
Florida Legislature, then adopted by 
the Florida Supreme Court as rules of 
procedure. This is because the Florida 
Evidence Code has a dual nature. 
The substantive evidence provisions 
are found in F‘S. Ch. 90 consisting of 
statutes adopted by the legislature. 
The enactments are then reviewed by 
the Florida Supreme Court, and to the 
extent they are procedural, they are 
adopted as rules of procedure. Thus, 
the committee carefully monitors 
all proposed changes to the Florida 
Evidence Code suggested by the leg- 
islature and, after seeking permission 
from the Board of Governors, can lobby 
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the legislature to make or refrain 
from making changes to the Evidence 
Code. 

As of March 20, the committee had 
voted to oppose two proposed bills for 
the 2007 legislative session: 1) SB 154, 
which proposed creating a parent/child 
privilege, and 2) SB 310, amending the 
spousal privilege. Both of these were 
opposed on the grounds suggested by 
Professor John Yetter that “eviden- 
tiary privileges interfere with a flow 
of truthful information and should 
be recognized only when necessary to 
protect a strong societal interest. The 
proposed bills would impede access to 
relevant and truthful information.” 
These positions were agreed to by the 
Board of Governors, and the committee 
was authorized to lobby against their 
passage. 

The committee also approved of 
a provision to allow one nonvoting 
member (historian) to be appointed 
by the president of The Florida Bar 
in conjunction with the chair of each 
Bar committee. This position would 
be at the option of each committee 
and the purpose would be to maintain 
institutional memory and to improve 
the efficiency of the committee in light 
of the difficulties experienced because 
of term limits. 

Additionally, the highlights of this 
Bar year involved the planning and 
presentation of an advanced evidence 
seminar on March 15, 2007, in Tampa. 
The seminar was a joint presentation 
of this committee, the Criminal Law 
Section, and the Trial Lawyers Section 
and was well attended and received 
by nearly 70 people. Experienced and 
distinguished law professors and prac- 
titioners as well as state and federal 
judges participated. The committee 
thanks Al Saikali, vice chair, for his 
hard and diligent work with the sub- 
committee to organize this seminar. 

The chair thanks the hard working 
subcommittee chairs and all members 
for their enthusiastic participation, 
but in particular notes the hard 
work of Al Saikali in organizing the 
advanced seminar, Wayne Hogan and 
Aubrey Rudd as legislative subcom- 
mittee chairs, and the insight provided 
by Judge Amy Karan, vice chair. Ann 
Chittenden’s help is appreciated and 
thanks are given for continuing to 
be efficient and swift in assisting the 
committee, particularly due to the fast 
response needed regarding legislative 


matters and dealings with the Board 
of Governors. 
DEDEE S. CosTELLo, Chair 


Construction Law Certification 

There are 143 certified construction 
lawyers as of the second year (2006), 
with 37 people having applied for the 
2007 exam, held on May 18 in Tampa. 
This year the committee graded the 
2006 exams and reviewed all of the 
applicants for the 2007 exams. 

The committee revised the specifi- 
cations for the exam. The committee 
studied the questions from the 2006 
exam and, of course, rewrote the exam 
for 2007. The committee studied the 
exam’s framework to make it fairly 
uniform from year to year with a dis- 
tribution of the content allocation 
requested by BLSE and in accordance 
with the specifications. The committee 
discussed the concept of any special 
treatment for certification or renewal 
of certification for judges and deter- 
mined that with our subject matter 
it did not appear that there were any 
bases for special treatment. 

The certification committee enjoys 
a good working relationship with the 
Construction Law Committee of the 
RPPTL Section, such that certification 
is an agenda item for every meeting of 
the Construction Law Committee in 
order to promote awareness. At least 
two letters were sent to the members 
of the Construction Law Committee 
promoting certification and reminding 
of the need to obtain CLE credits in 
order to qualify for the exam. 

There were 120 attendees of the two- 
day combined Certification Review 
Course/Advanced Construction Law 
Seminar in March 2007. This course 
or an annual convention of the RPPTL 
Construction Law Committee, while 
not a direct product of the certification 
committee itself, is intended to be an 
annual gathering of“hard hat lawyers” 
for CLE and review/discussion of cur- 
rent construction law issues. 

The committee members for 2006- 
2007 included Bruce Alexander (vice 
chair), Kim Ashby, Peter Brandt, Rob- 
ert Emmanuel, George Meyer, Diana 
Perera, Warren Tripp, and Ed Whelan. 
Larry Lersy, Chair 


Consumer Protection Law 

The Consumer Protection Law Com- 
mittee focuses on studying Florida 
consumer protection laws and helping 
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the consumer public and the Bar be- 
come better informed about protection 
laws. During the 2006-2007 Bar year, 
the committee worked hard to provide 
consistent and clear consumer protec- 
tion messages through the Bar to the 
public. 

This year, the committee was moved 
to the purview of the Public Infor- 
mation Division. The committee’s 
executive board, including vice chairs 
Laura Boeckman and Douglas Kilby, 
spent time in the summer of 2006 re- 
viewing the various ways consumers 
receive information from The Florida 
Bar, including through the Internet, 
consumer pamphlets, the Speak- 


ers Bureau, and the call-a-law @/" 


Program. 
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consists of 65 recorded audio 


messages and written scripts 


on a variety of basic legal topics 
of interest to the general public, | 
including criminal law, family — 
law, landlord/tenant, and civil ~~ 
rights. In September, the com- 
mittee voted to end the program. 
Increasing reliance on the Inter- 
net has caused call-a-law use to 
dwindle to the point where the 
costs no longer justify the ben- 
efits. (The Board of Governors 
adopted the recommendation on 
March 30, 2007.) 

The committee also recommended 
that the call-a-law messages on the In- 
ternet be combined with the consumer 
pamphlets available on the Bar’s Web 
site so that consumers have only one 
area on the Web site to find consumer 
information. 

The committee made a drive in fall 
2006 to encourage members to sign up 
with The Florida Bar Speakers Bureau 
to provide more Florida citizens with 
access to consumer law information 
through personal presentations. To 
support this work, Terri Oster headed 
a subcommittee that provided Power- 
Point slides on identity theft, mortgage 
fraud, and credit counseling. These 
slides are available to Bar members. 

In spring 2007, the committee, 
under the leadership of Julia Harris, 
created a method to issue technical 
assistance memoranda (TAMs) to 
the Florida Legislature to provide 
information on the background and 
potential effects of pending bills with 
consumer issues. Committee members 
are particularly grateful to Florida Bar 
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General Counsel Paul Hill for vetting 
the procedures for this mechanism, 
which will hopefully provide valuable 
assistance during the analysis and 
debate of consumer law bills. 

In June 2007, the committee’s CLE 
presentation, Litigating Consumer 
Cases in Arbitration and in Court: 
Practical Lessons for the Plaintiff and 
Defense Bar, honored as a Florida Bar 
President’s Showcase Seminar, will 
feature nationally noted consumer 
lawyer Paul Bland and arbitrator 
Michelle Jernigan. Organized by CLE 
Chair Doug Kilby, the program has 
been almost a year in the making and 
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will provide valuable information for 
practitioners about the burgeoning 
area of consumer arbitration. 

For the coming year, the committee 
will broaden its reach to the com- 
munity in providing consumer law 
presentations to lay audiences and 
increase its support in bill analysis to 
the Florida Legislature in consumer 
protection law matters. As chair, I 
would like to thank Zannah Lyle, as- 
sistant director of public information 
at the Bar, for her tremendous support 
to the committee, from providing excel- 
lent data on usage of Bar consumer 
information to taking meeting minutes 
to providing administrative support 
for every project. 

Lisa M. Rateicu, Chair 


Continuing Legal Education 

The mission of the Continuing Legal 
Education Committee is to assist the 
members of The Florida Bar in their 
continuing legal education and to 
facilitate the production and delivery 
of quality CLE programs and publica- 
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tions for the benefit of Bar members 
in coordination with the sections, com- 
mittees and staff of the Bar, and others 
who participate in the CLE process. 
Each section of The Florida Bar, the 
Young Lawyers Division, the Out of 
State Practitioners Division, and all 
ABA-accredited Florida law schools 
are represented by a member. 

This has been an outstanding year 
for the committee, whose members 
have accomplished a lot and also laid 
the foundation for the future. The 
committee members outlined the 
2006-2007 year plan in June 2006. 
The goal was to revisit and examine 
the strategic plan developed 
under the 2004-2005 leadership 
of the chair, Evett Simmons, 
and to set a goal for 100 percent 
attendance at each meeting. 
The committee appointed five 
task forces to share in the re- 
sponsibilities of examining the 
strategic plan to determine what 
has been accomplished in each 
area by The Florida Bar, what is 
currently being done, and what 
are the future possibilities. The 
committee scheduled a retreat 
to examine the findings of the 
task forces. The retreat also 
allowed time for the review of 
the newly revised policies and 
procedures for the Continuing 
Legal Education Committee, and for a 
review of the committee members’ role 
and responsibility in the evaluation of 
continuing legal education seminars. 

The retreat was a success both in 
attendance and participation. The 
new committee members, in particular, 
felt that the review of their role and 
responsibilities was very helpful. The 
findings of the task forces were as fol- 
lows. The Speakers Task Force evalu- 
ated the training and recruitment 
of new speakers to ensure these op- 
portunities are available, recognizing 
the diversity of the legal community. 
The Programs Task Force reviewed 
the strengths and weaknesses of CLE 
activities and feedback to sections, 
divisions, and committees regarding 
CLE activities including the timing of 
course presentations. The State of the 
Art Task Force explored CLE around 
the country including the methods of 
delivery. The Ethics/Professionalism 
Task Force examined the ethics/profes- 
sionalism, substance abuse, or mental 
health instruction in CLE programs. 
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The Substantive Law/Ethics Au- 
diotape/CD Task Force evaluated 
the production of the complimentary 
audiotapes/CDs that are provided 
pursuant to the Board of Legal Spe- 
cialization and Education Policy. The 
product currently produced by The 
Florida Bar is a 10-hour substantive 
law audiotape/CD titled Survey of 
Florida Law. It is composed of excerpts 
from well received programs during 
the past year and is provided to each 
law library in Florida at no cost. The 
process allows attorneys to obtain all 
of the MCLE at no cost; it eliminates 
the cost of independently producing a 
new program, and provides a product 
that can also be used as a marketing 
tool to promote the sale of entire CLE 
programs. The task force approved the 
continued production of the Survey 
of Law audiotape/CD using excerpts 
from other programs, and stipulated 
that upon choosing an excerpt from a 
program, the sponsoring section will 
be given notice as to the materials 
being used for the audiotape/CD. The 
Evaluation Task Force examined the 
current seminar evaluation materi- 
als and made recommendations for 
modification of the current evaluation 
form. In addition, Kimberly Kolback 
made a presentation regarding the 
skills needed for completing an effec- 
tive evaluation. The CLE Committee 
retreat task force work concluded with 
subcommittee reports and recommen- 
dations, which were presented at the 
January 2007 meeting. 

At this meeting the committee ap- 
proved the task forces’ recommenda- 
tions for improvements with respect 
to programs and the continuation of 
the CLE Survey of Law audiotape/CD 
produced by this committee each year. 
The committee will be developing some 
new ideas for a mentoring program 
for new seminar speakers and will 
continue work on modifications to the 
seminar evaluation form. 

A special appreciation must be 
extended to each of the members 
of the task forces and to the chairs: 
Paul Auerbach, Paul Chipok, Shelley 
Mitchell, Tammy Fields, Patrick L. 
Imhof, Colleen Coffield Sachs, and 
Kim Kolback for their dedication and 
hard work, and to James Meyer and 
his committee for their special rules 
subcommittee work. Also, a special 
thank you is extended to the Bar staff 
for their excellent support and help. As 
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chair, I thank President Hank Coxe for 
his very special support and apprecia- 
tion for the committee’s work. As the 
year ends, the new and continuing 
committee members of the Continu- 
ing Legal Education Committee have 
much to think about based on the work 
completed this year and much that 
they can use for the upcoming year. 
VirGIniA TANNER-OrTts, Chair 


Criminal Law Certification 

This year the Criminal Law Certifi- 
cation Committee continues its excit- 
ing and challenging endeavors. The 
committee is charged with the respon- 
sibility of administering and applying 
the certification rules and policies for 
both criminal trial law and criminal 
appellate law. The committee’s major 
activities have been reviewing files of 
new applicants, drafting questions for 
the annual examination, grading the 
examination questions, and reviewing 
files of applicants for recertification. In 
addition to these major activities, the 
committee has forwarded a revision 
of the standing committee policies 
and rule changes, with input and ap- 
proval from the executive council of 
the Criminal Law Section, to the Board 
of Legal Specialization and Education 
for review. These changes clarified 
the trial requirements for initial ap- 
plicants and for recertifications. 

There are currently over 400 board 
certified criminal attorneys. Of these, 
340 are certified as criminal trial 
specialists, and 62 are certified as 
criminal appellate specialists. This 
year, the committee reviewed the files 
of 47 criminal trial and five criminal 
appellate certification applicants, ap- 
proving a total of 47 to sit for the May 
18 written examination. The commit- 
tee also examined the files of 36 crimi- 
nal trial and 11 criminal appellate 
recertification applicants. As always, 
the committee worked diligently to 
balance the need for well qualified at- 
torneys to become and remain board 
certified with the need to maintain 
the high standards expected of board 
certified criminal trial and appellate 
attorneys. 

In assessing the files of new and re- 
certification applicants, the committee 
devotes a substantial amount of time 
and energy to the peer review process. 
Peer references are obtained and eval- 
uated for each applicant. If, taken as a 
whole, the references raise questions 


about the applicant’s professionalism 
or trial skills, the committee often 
solicits additional references from 
peers, including judges before whom 
the applicant has practiced. When it 
is determined that enough information 
has been collected to evaluate the ap- 
plicant fairly, the committee votes to 
accept or reject the applicant. 

Applicants are also evaluated to de- 
termine whether they meet the board 
certification requirement of substan- 
tial involvement in criminal trial or 
appellate law. The new definitions for 
initial certification will allow use of 
litigation under the Jimmy Ryce Act 
(which authorizes the involuntary com- 
mitment of sexual predators) to meet 
some, but not all, of the trial require- 
ments for initial certification. State 
and federal habeas corpus proceedings 
and some nonjury proceedings that 
involve demonstratively substantial 
court activity, as well as involvement 
in protracted litigation, may be used to 
meet recertification trial standards, all 
at the discretion of the committee. The 
committee consistently reviewed each 
application with diligence, attempting 
to certify as many qualified attorneys 
as possible, without undermining the 
substantial involvement in criminal 
law requirement. 

This year the committee has been 
comprised of David Fussell, Allyn 
Gimbalvo, Lori Palmieri, Kepler Funk, 
Cass Castillo, Craig Crawford, and 
new members Joe Bodiford and How- 
ardene Garrett, all working hard on 
drafting new questions for the 2007 ex- 
amination. In a reprise of the amended 
format from last year’s examination, 
and a major change from previous 
years, the committee is providing the 
applicants with an additional essay 
question in the morning session, allow- 
ing each applicant to choose one ques- 
tion from that session not to answer. 
Thus, the trial examination consists of 
six essay questions (five of which must 
be answered) and 50 multiple choice 
questions. The appellate examination 
consists of the same essay questions, 
but different multiple choice questions 
geared toward the appellate practitio- 
ner. 

The committee extends its gratitude 
and appreciation to all those Bar 
members, especially members of the 
judiciary, who have taken the time 
to complete the peer reference forms. 
Our work cannot be done without your 
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continued participation in the board 
certification process. The committee 
also extends its sincere gratitude to 
its Bar liaison, Linda Cook, whose 
commitment, experience, humor, en- 
thusiastic support, and guidance have 
been invaluable. 

RicuarpD Herscu, Chair 


Criminal Procedure Rules 

The Criminal Procedure Rules 
Committee is a unique representa- 
tion of the criminal law practitioners 
within The Florida Bar composed of 
14 defense attorneys, 11 prosecutors, 
10 judges, and two law professors. 

The 2006-2007 year was a very 
interesting, busy year consisting of 
over 32 referrals, most coming from 
the Florida Supreme Court. Referrals 
came from the Criminal Court Steer- 
ing Committee, the Committee on 
Privacy and Court Records, legislation 
from the Florida Legislature, and third 
party sources. 

The advancement of technology over 
the past five years has dramatically 
changed the expectations of the rule 
review process and the committee has 
adapted to these expectations. Refer- 
rals that formerly took six to nine 
months to process are now expected 
to be completed in 30-45 days. Con- 
ference calls, fast track procedures, 
and e-mail votes have allowed these 
changes to take place; however, the 
downside has been that there has been 
less involvement of the whole commit- 
tee in much of these processes. 

The Fast Track Subcommittee 
chaired by Scott Fingerhut has per- 
formed a yeoman’s task handling many 
of the major projects accomplished this 
year. These include dealing with the 
effects of the Jessica Lunsford legisla- 
tion, the testing of DNA evidence time 
limits controversy, the Anti-murder 
Bill and probably the hottest topic of 
the 2006-2007 year, final arguments 
in criminal cases. 

The latter matter is still pending 
an opinion from the Supreme Court, 
as of this report, after a Feb. 2, 2007 
oral argument. This was a unique situ- 
ation as the identical issue had been 
reviewed by the committee two years 
previously, had been passed on to the 
Board of Governors, was approved, and 
was pending in front of the Supreme 
Court while the legislature passed leg- 
islation in 2006 repealing the former 
rule. This caused the court to withdraw 


it from consideration and re-refer 
it to the committee. The committee 
handled the matter via the fast track 
and passed the proposed rule similar 
to the previous submission and to the 
legislation, but in a surprise action to 
many, the Board of Governors voted 
to oppose the submission and instead 
support the minority position recom- 
mending returning to the “status quo 
ante.” 

At the request of the Supreme Court, 
the committee has attempted to moni- 
tor legislation progressing through 
the legislature to see if there will be 
an impact on the Criminal Rules of 
Procedure and attempt to head off any 
emergency by drafting rules to go into 
effect as close to the statutory effective 
date as possible. 

C. Voss, Chair 


Education Law 

The Education Law Committee is a 
substantive law committee that meets 
three times a year and brings together 
attorneys who practice or are inter- 
ested in administrative, employment, 
intellectual property, constitutional, 
discrimination, contract, or other types 
of law under the broad umbrella of “ed- 
ucation law.” The committee also seeks 
to review existing areas of education 
law, including legislative initiatives 
affecting the K-20 education system; 
to study recent developments in this 
broad but specialized area of practice; 
and to keep members of the Bar in- 
formed of significant developments in 
this practice area. 

Communication among committee 
members and with the Bar is facili- 
tated by the electronic Florida Educa- 
tion Law Journal. Its co-editors, Vice 
Chair Marylin Batista-McNamara and 
member Patrick Whitehead, solicit ar- 
ticles from a number of lawyers in the 
field and the quality of these articles 
have made the Florida Education Law 
Journal, a premier element of the com- 
mittee’s work. The electronic format 
enables the committee to publish a top 
rated journal within the confines of a 
limited committee budget. The Journal 
is online and can be accessed by all at 
the following url: www.floridabar.org/ 
TFB/TFBResources.nsf/Attachments/ 

35C463DFC713C26D85257267006F 
1765/$FILE/FlaEducLaw0107. 
pdf?OpenElement. 

Interaction among members has 
been further enhanced through a com- 


mittee listserv. Attorneys interested in 
the committee can access the member- 
ship list and other information about 
the committee on The Florida Bar Web 
page at www.floridabar.org. 

Continuing legal education for its 
members and other interested attor- 
neys continues to be a high priority. 
The committee’s robust CLE program 
was directed this year by Joel Berman. 
The CLE schedule began with a very 
well-attended Presidential Showcase 
CLE on Zero Tolerance Policies in Edu- 
cation at the annual meeting in June 
2006, hosted in conjunction with the 
Legal Needs of Children Committee 
of the Public Interest Law Section and 
the Criminal Law Section. Edward J. 
Marko and Usher “Larry” Brown were 
speakers. At the September Bar meet- 
ing in Tampa, the Education Law Com- 
mittee hosted an Intellectual Property 
Primer and speakers included J. Nevin 
Shaffer, Jr., a registered patent at- 
torney and professional speaker; 
Dr. Barbara Wingo, deputy general 
counsel at the University of Florida; 
and Gregory L. Hillyer, a registered 
patent attorney in Miami. In January 
2007, the committee’s CLE consisted 
of presentations on First Amendment 
Issues in Higher Education by Sam 
Terilli, Jr., from the University of Mi- 
ami, on the topic of State Prerogatives 
and Parental Preferences regarding 
Controversial Materials Introduced 
to Public School Children, by David 
D’Agate. 

By far the most significant work of 
the committee this year has been the 
development of a petition for certifi- 
cation in the area of education law. 
Under the leadership of Vice Chair 
Usher “Larry” Brown, the commit- 
tee approved the petition in January, 
and he will be leading the education 
law certification as it moves forward 
through The Florida Bar. The Bar staff 
for the Board of Legal Specialization 
and Education, especially Dawna G. 
Bicknell, director, has been invaluable 
to our committee. 

The Education Law Committee con- 
tinues to thrive in its sixth year. We look 
forward to receiving certification in the 
area of education law, cultivating an 
inclusive and welcoming environment, 
collaborating with other Bar commit- 
tees, and bringing together attorneys 
from various backgrounds that have a 
common interest in education law. 
JuLIE L. SHEPPARD, Chair 
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Elder Law Certification 

The 2006-2007 Elder Law Certifica- 
tion Committee members included Re- 
becca Berg (vice chair), Vicki Bowers, 
Linda Chamberlain, Richard Great- 
wood, William Johnson, Christopher 
Likens, Stephen Quinnell, and Laura 
Rotstein. Currently there are 70 board 
certified elder law attorneys. 

Activities of the committee for this 
past year are as follows: 

* Met in person five times and via 
telephone conference call once for a 
total of six meetings; 

¢ Approved of six applicants to sit 
for this year’s exam, though only four 
applicants chose to take the exam; 

¢ Wrote and categorized questions 
and prepared exam for its March 16, 
2007, date in Tampa; 

¢ Reviewed and approved six recer- 
tification applications; and 

¢ Two members represented the 
committee at the BLSE Leadership 
Workshop in Orlando. 

Challenges to the Committee — 
This year the BLSE posed one of 
its greatest challenges to the certi- 
fication committees thus far. Each 
committee was charged with review- 
ing the specifications for its exam 
administration and its system for 
grading the exam. Our committee is 
working diligently to make changes 
to the exam format, specifications, 
and content allocation to conform to 
BLSE requirements. We expect our 
changes will be finalized during our 
meeting on June 29 during the Bar’s 
Annual Convention. 

Apri D. Chair 


Family Law Rules 

Our committee’s year began with the 
need to address and approve fast track 
amendments in response to legisla- 
tion passed during the 2006 session. 
Included in the package filed with the 
Supreme Court were amendments to 
conform to renumbering of the Florida 
Rules of Judicial Administration, cre- 
ation of three forms to implement F‘S. 
§61.13001, governing parental reloca- 
tion, and creation of two new forms to 
implement F:‘S. §742.18, disestablish- 
ment of paternity and/or termination 
of child support obligation. 

Other referrals from the Supreme 
Court occupied much of the commit- 
tee’s time this year. The committee ap- 
proved an amendment to Rule 12.040 
to clarify that the rule also applies to 
the Department of Revenue. A new 
form for an employment agreement 
for unbundled legal services was also 
developed at the Supreme Court’s 
request. The committee also approved 
and submitted to the court a comment 
on a proposed amendment to Rule 
12.010 made by the Task Force on 
Treatment-based Drug Courts. 

By far, the most significant and time 
consuming project undertaken this 
year was to respond to a request by 
the Supreme Court to address three 
recommendations made by the court’s 
Committee on Privacy and Court Re- 
cords. A review of all the family law 
rules and forms was undertaken, and 
a report was filed with the Supreme 
Court proposing fast track amend- 
ments to 12 rules and seven forms 
and creating one new form. The pro- 
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posals reflect an effort to effect the 
recommendations of the Committee on 
Privacy and Court Records to prevent 
parties from filing documents in public 
record unnecessarily and to require 
redaction of account and personal 
identification numbers on documents 
that are filed. 

The committee created a new form, 
Notice of Related Cases, to meet the 
requirements of Fla. R. Jud. Admin. 
2.545(d) and approved amendments 
to Forms 12.982(c) and (f), which will 
be filed with the next cycle. 

As this Bar year draws to a close, 
the committee was beginning its 
three-year reporting cycle and will be 
submitting amendments to eight rules 
and forms and two new forms to the 
Supreme Court. 

The committee has begun to work 
with the Civil Procedure Rules Com- 
mittee on an e-discovery subcommittee 
and is also working on approval of 
standard forms for an income deduc- 
tion order and notice to payor. 

J. FRASER Himes, Chair 


Federal Court Practice 

The Federal Court Practice Com- 
mittee has been in high gear this Bar 
year, with many active and energetic 
members, too many to name here but 
who nonetheless deserve the Bar’s 
thanks for their volunteerism. At its 
first formal meeting in September, the 
committee brainstormed its mission, 
its current programs, and possible 
ways to increase its utility as a liaison 
between federal practitioners and the 
federal bench. As a result of that dis- 
cussion, the committee elected to offer 
a seminar at its January (midyear) 
meeting and to re-assess the format of 
the Federal Judicial Roundtable Pro- 
gram, offered in conjunction with the 
Bar’s annual convention every June. 

The January meeting seminar 
program was designed and presented 
by a subcommittee chaired by Robert 
Griscti. The seminar was titled Pro- 
tecting Privacy in the Electronic Age: 
Evidence, Ethics and Expertise and 
featured Kenneth Goodman, Ph.D., a 
nationally recognized expert in ethics. 
Subcommittee member Barbara Junge 
was successful in obtaining CLE ethics 
credit for the seminar, and subcommit- 
tee members Eileen L. Parsons, Fran- 
cis T. Williams, and John M. Weinberg 
also gave wise advice on structuring 
the discussion topics. What a great 
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value: a committee meeting, seminar, 
and ethics credit at no cost. 

This year’s Federal Judicial Round- 
table Program, to be held June 28th 
in Orlando, may be the best ever at- 
tended — by both judges and practi- 
tioners (and students). Also a no-cost 
event, this year’s program features at 
least 22 federal judges from all three 
federal districts in Florida. Very brief 
mini-lectures on evidentiary problems 
common to both criminal and civil at- 
torneys will spark the four rotations 
of roundtable discussions. Three hours 
of CLE credit will be awarded attend- 
ees. Subcommittee chair Lawrence 
D. Goodman and his subcommittee 
have created a marketing plan that 
is aimed at offering the program to 
all federal practitioners as well as 
law students at nearby law schools 
— although seating is limited and 
on a first-come, first-reserved basis 
(RSVP to cstewart@flabar.org). Kudos 
go to Daniella Friedman, Patricia D. 
Barksdale, Tucker H. Byrd, Barbara 
M. Arco, James M. Craig, Sarah H. 
Bohr, Sheila D. Norman, Stephanie 
H. Luongo, and Luis A. Cabassa for 
their consistent attendance to the 
many details of offering the program. 
A reception, also no cost, will follow 
the program to allow for more infor- 
mal interaction between judges and 
attorneys. 

Finally, the committee will soon 
embark on updating the online Flor- 
ida Federal Court Judges’ Practice 
Guide, an invaluable tool for adher- 
ing to the “know thy judge” maxim of 
effective practice. The electronic age 
now permits the judges to update 
their individual questionnaires and 
practice pointers online as frequently 
as they wish. Our committee will 
make sure that the judges know how 
to do this with a minimum amount 
of angst. This publication is a service 
of the committee and is free to the 
public. 

The committee would not function 
as cohesively as it has this year with- 
out the efforts of vice chairs Griscti 
and Craig and the countless hours of 
work by Goodman. And, of course, the 
committee would not be able to func- 
tion at all without the ever-present 
and reliable help of Bar staff liaison, 
Gerry Rose. 

Did I mention that all the great 
programs of this committee are free? 
CATHERINE PEEK McEwen, Chair 


Florida Bar Journal and News 
Editorial Board 

The Florida Bar Journal and Florida 
Bar News offer relevant, high quality 
articles about Florida law, the legal 
community, and Bar activities to over 
80,000 readers. 

It is the responsibility of the Edito- 
rial Board to review articles submitted 
to the Journal for publication and 
evaluate the articles on the basis of 
relevance, style, and substance. Board 
members offer a critique of each ar- 
ticle, including an assessment of the 
quality of writing; substantive content, 
including thoroughness of research 
and analysis; style; reader appeal; and 
technical expertise. It is this rigorous 
review process that ensures the qual- 
ity of feature articles published in the 
Journal. 

This year, the board recognizes the 
work of Michael D. Starks, author of 
“Deconstructing Damages for Destruc- 
tion of Evidence — Martino Eradicates 
the First-party Tort of Spoliation of 
Evidence,” (July/August 2006), as the 
recipient of the 2006 Florida Bar Jour- 
nal Excellence in Writing Award. Each 
year, a committee of volunteers from the 
editorial board selects a recipient of the 
award based on the quality, difficulty, 
and style of the article. Thank you to 
those Editorial Board members who 
served on the selection committee. 

The Journal also featured two 
special issues this year — one on law- 
related education and a second on 
appellate practice. 

The law-related education special is- 
sue, which highlighted the importance 
of civic education to democracy, the 
electoral process, and the legal system, 
was published in November 2006. A 
focus on civic education has been a 
priority for Bar leaders, members of 
the judiciary, and the legislature. In 
addition to our regular circulation, the 
issue was distributed to school boards 
and education leaders. I thank the 
members of the Editorial Board who 
reviewed the articles for this special 
issue: Erin Larrinaga, Jay Lechner, 
Kristi Bergemann, Scott Fingerhut, 
Juan Gomez, Wendy Loquasto, Chris 
McAdams, Lisa Macci, Mark Osherow, 
Michael Shafir, and Sorraya Solages. I 
would also like to thank Chief Justice 
R. Fred Lewis, Annette Boyd Pitts who 
is the executive director of The Florida 
Law Related Education Association, 
Inc., and the authors who contributed 


their knowledge of this important 
subject for their time and dedication 
in the creation of this issue. 

The appellate practice special is- 
sue was published in April 2007 and 
featured a wide range of articles for 
the novice and seasoned practitioner 
alike. Some of the topics covered in- 
clude standards of review, effective 
brief writing, motion practice, e-filing, 
and extraordinary writs. I thank the 
review committee of this special issue 
for their diligence and dedication: Jay 
Lechner, Kristi Bergemann, Carrol 
Cherry, Scott Fingerhut, Juan Gomez, 
Elysha Luken, Julia Luyster, Chris 
McAdams, Alyssa Ruge, and Sorraya 
Solages. Finally, I thank Bill Snihur 
and May Cain for serving as guest edi- 
tors and for putting together a great 
special issue. 

In addition to its 10 regular issues, 
in 2006, the Journal again published 
the annual directory, which features 
listings for active and inactive mem- 
bers, state and federal courts, certified 
lawyers, and service providers. The 
information published in the directory, 
particularly the court section, also is 
available online in both Web-based 
and printable PDF formats. Both the 
Journal and News are available on- 
line at www-floridabar.org and have 
searchable databases for back issues. 

At the annual convention in June 
2006, Cheryle Dodd, editor of the Jour- 
nal, presented the Deborah M. Smoot 
Memorial Editor’s Award to Pearl 
Goldman for six years of outstanding 
service as a member of the editorial 
board. Staff also reported that they 
continue to keep page counts down in 
both the News and Journal in compli- 
ance with budgetary requirements set 
by the Board of Governors. 

The Florida Bar News continues to 
be the primary means by which the 
Bar communicates topical information 
to its members. The twice-monthly 
tabloid is produced by a staff of profes- 
sional journalists and has been both 
lauded by Bar members for its editorial 
independence and acknowledged na- 
tionally as a model vehicle for informa- 
tion about association activities. The 
News strives to publish news, columns, 
and other information that help ad- 
vance the education, competence, ethi- 
cal practice, and public responsibility 
of Florida lawyers and increase their 
awareness of the official and informal 
activities of the profession. 
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The Journal and News are invalu- 
able to Bar members. I encourage our 
members with a passion for writing to 
lend their skills to the Bar Journal by 
authoring an article and submitting 
it for publication consideration. As 
always, the editorial board and staff 
are committed to maintaining a high 
standard of excellence in the produc- 
tion of the Bar’s official publications. 
ANNETTE C. Escopar, Chair 


Health Law Certification 

The area of health law certification 
was approved by the Florida Supreme 
Court in 1994 and currently numbers 
113 certified health law attorneys. 

Health law is the practice of law 
involving federal, state, or local law 
and rules or regulations regarding 
the delivery of health care services. In 
addition to health care provider issues 
and regulations of providers, health 
law includes legal issues regarding 
relationships between and among 
providers and payors. 

To qualify for the health law exam, 
attorneys must be a member of the 
Bar for five years; be engaged in 
the full-time practice of law; and be 
substantially involved (at least 40 
percent) in health law for the last 
three years of their practice. Attorneys 
seeking health law certification must 
also complete at least 60 hours of ad- 
vanced continuing legal education of 
approved health law credits and pass a 
stringent peer review process. All cur- 
rently certified attorneys must apply 
for recertification every five years. 

The committee met seven times 
this year. During these meetings, 
the committee reviewed 17 initial 
applications and 19 recertification 
applications. In addition, members 
worked diligently on drafting the exam 
for initial applicants. Lester Perling, 
Lee Lasris, and I attended the 2006 
Certification Leadership Conference 
and Exam Workshop to learn how the 
committee might be able to improve 
the application process and the exam 
specifications, format, questions, and 
grading. Members of the Health Law 
Certification Committee include Carol 
Ann Kalish, vice chair; Jim Farrell; 
Jeffrey L. Cohen; Karen O. Emmanuel; 
Lee F. Lasris; Lester J. Perling; Robert 
A. Zack; and Julie Gallagher. 

None of this could have been accom- 
plished without the diligent assistance 
from our committee liaison, Michele 
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Lamar-Acuff. I sincerely thank Mi- 
chele and all the members of this 
year’s committee and our predecessors 
for their hard work and dedication. 
Tom Ciark, Chair 


Immigration and Nationality 
Law Certification 

The Immigration and Nationality 
Law Certification Committee is re- 
sponsible for certifying attorneys who 
practice immigration and nationality 
law. Certification in our field was ap- 
proved in 1994, and currently 47 at- 
torneys are certified in our specialty. 

As a result of September 11, 2001, the 
former Immigration and Naturalization 
Service (INS) was dissolved. In March 
2003, three new federal agencies were 
created under the new Department 
of Homeland Security: United States 
Citizenship and Immigration Service 
(CIS), United States Customs and 
Border Protection (CBP), and United 
States Immigration and Customs En- 
forcement (ICE). What was once one 
bureaucracy has now become three. 
Communication and cooperation among 
the different agencies is often strained, 
yet a practitioner can have one client 
flow through all three agencies while 
attempting to resolve the same legal 
issue. Adjudications continue to be 
seriously delayed, and enforcement 
inconsistent, further increasing the 
difficulties a foreign national and his 
or her attorney must face. 

As immigration laws become in- 
creasingly inadequate, there is im- 
mense pressure on Congress to re- 
form the existing immigration laws. 
Immigration has become one of the 
most controversial topics in American 
politics, touching the lives of every- 
one living in the U.S. Congress has 
acknowledged that the immigration 
laws of this country are second in 
complexity only to the U.S. Tax Code. 

It is against this backdrop that 
the committee diligently worked to 
prepare a tough but fair certification 
examination. Over the last year, the 
committee met five times, reviewing 
numerous initial applications and 
recertifying six board certified attor- 
neys. 

In addition, one member attended 
the November 2, 2006, Examination 
Workshop and Leadership Confer- 
ence in Orlando. Subsequently, the 
committee made significant revisions 
to the exam format in accordance 


with the suggestions presented at the 
conference. The committee increased 
the number of multiple choice test 
questions from 40 to 50, and selected 
core questions from previous exams to 
be used in future examinations as a 
means of measuring test difficulty and 
consistency. The committee revised the 
grading scale to accommodate the ad- 
ditional questions and to increase the 
total number of points on the exam. 

The committee also revised the 
examination specifications to more 
clearly identify the content of the exam 
and the percentage of questions dedi- 
cated to each subtopic. The committee 
chose the core questions in accordance 
with the revised exam specifications. 

In March 2007, this committee gave 
the 13th examination, with nine attor- 
neys sitting for examination. Grading 
of the examination was in April. 

Throughout the year, there was 
much thoughtful, thorough discussion 
of the level of difficulty of the exam. 
The committee unanimously agreed 
that the difficulty of the exam should 
remain at its current level to protect 
the integrity of the certification pro- 
cess, rather than lowering the passing 
standard and/or level of difficulty just 
to increase the percentage of examin- 
ees who pass. We remain committed to 
the concept that to become board cer- 
tified an attorney must be competent 
and effective in the various different 
aspects of immigration law, as they are 
often inextricably intertwined. 

An attorney who becomes board 
certified in immigration and national- 
ity law should be extremely proud of 
the accomplishment, particularly due 
to the complex nature of the specialty. 
We encourage those who practice in 
the field and meet the qualifications 
to apply for certification. 

Lastly, I personally thank our com- 
mittee members for their continuing 
dedication. Further, for her always 
most conscientious attention and 
outstanding management of the com- 
mittee’s activities, the committee ap- 
plauds and gives our sincerest thanks 
to Bar staff liaison, Carol Vaught. 
Kari ANN Fonte, Chair 


Judicial Administration and 
Evaluation 

The Judicial Administration and 
Evaluation Committee (JAEC) com- 
pleted several projects, established 
new goals, and continued work on 
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on-going projects. 

The JAEC was instrumental in 
having the Florida Supreme Court 
and The Florida Bar form a joint 
commission to consider implementing 
and funding a formal judicial evalua- 
tion program for appellate judges to 
provide information to voters before 
merit retention elections. The JAEC’s 
motion was approved by The Florida 
Bar and the Supreme Court and the 
Supreme Court Committee on Judicial 
Evaluations was formed. Tom Warner, 
vice chair of the JAEC, was appointed 
a member of this new committee. 

Judicial polls that fall under the 
JAEC’s jurisdiction were reviewed this 
year. After reviewing all the polls and 
looking at the Florida 2006 judicial 
elections, the committee determined 
that a judicial poll about candidates 
for judicial office who have never 
served as judges should be available 
to assist the public in learning more 
about the candidates. A subcommittee 
was appointed to develop a judicial 
candidate form. When completed, it 
will be available to voluntary bars to 
use before elections. This is another 
avenue that the JAEC is exploring 
to assist voters in selecting the most 
qualified candidates. 

The committee also considered a 
proposal that would permit judges 
to fine lawyers for unprofessional 
conduct. The proposal was advanced 
by the Commission on Professional- 
ism (Proposed Rule 3-5.4). President 
Henry Coxe and Judge Peter D. Blanc 
discussed the proposed rule with the 
committee at its September meeting. 
The committee also discussed the pro- 
posed rule by conference call and after 
considering a number of concerns, the 
members unanimously voted against 
adoption of Proposed Rule 3-5.4 in its 
present format. 

An ongoing project of the commit- 
tee is placing the Judicial Feedback 
Program for circuit and county court 
judges online for use by the Bar. After 
discussions on maintaining security 
and confidentiality and other concerns, 
the program is ready for testing. It will 
be tested by members of the JAEC and 
should be available to the judges and 
lawyers of Florida before June. The 
committee is planning to conduct an 
informational campaign promoting 
the program. With the feedback forms 
online, the entire program should 
become easier to use. However, paper 


copies of the feedback form will still 
be available. The committee also plans 
to consider placing the appellate pro- 
gram online. 

I would like to thank my two vice 
chairs, Ivan Reich and Tom Warner, as 
well as the entire committee, for their 
dedication and hard work. 

JUDGE JOHN MarsHa.t Kest, Chair 


Judicial Nominating Procedures 

The Judicial Nominating Proce- 
dures Committee provides assistance 
to the governor in developing a yearly 
training program for commissioners; 
providing logistics for calling and hold- 
ing a uniform rules convention, when 
necessary; and serves as a resource for 
historical background on the nominat- 
ing process. This year the committee 
has continued to work on the following 
topics: 

Judicial Application Review — The 
JNP Committee has been working on 
revising the current judicial applica- 
tion for over two years. Suggestions 
were solicited from each of the JNC 
commissioners and incorporated into 
a “revised” document, which was circu- 
lated to each of the commissions and 
reviewed by this committee. Basically, 
the application has been rearranged 
to group questions of the same nature 
together as well as be more consistent 
with timeframes. We have continued to 
review the “final” product and clean up 
any editing issues and it is now ready 
for distribution and consideration by 
the commissions. A JNC rules conven- 
tion will be called in the near future 
to review and vote on the changes to 
the application. The committee will 
continue to evaluate and make recom- 
mendations to update the application 
as necessary. 

JNC Training — This committee 
is responsible for developing the pro- 
gram and assisting with the training 
of JNC commissioners. The agenda is 
geared for both new and continuing 
commissioners. The 2006 training was 
held in Tampa on September 14 at the 
Hillsborough County Courthouse. The 
committee is grateful to Chief Judge 
Manuel Menendez for allowing us to 
utilize the conference room for the 
training session. 

The one-day program was presided 
over by the chair, Judge Cynthia Im- 
perato, with the assistance of Vice 
Chair Mark Wolfe and numerous com- 
mittee members. 


This year’s program consisted of re- 
marks by Governor Jeb Bush, Raquel 
Rodriguez, the governor’s general 
counsel, Florida Bar President Hank 
Coxe, and Second DCA Judge Charles 
Canady. Judge Michael Raiden spoke 
on Canon 7 issues and what judicial 
candidates can/cannot say. Richard 
McCrea spoke on interviewing tech- 
niques and some suggested questions 
to ask applicants. Mary Helen Farris, 
Hillsborough County attorney’s office, 
spoke on sunshine and public records 
laws and Phil Claypool, general coun- 
sel for the Florida Ethics Commission, 
advised commissioners of financial 
disclosure forms, etc., which they are 
required to file. 

An overview of the judicial selec- 
tion process was discussed by a panel 
comprised of Judge Peter Blanc, S. 
Cary Gaylord, Carol Licko, Raquel 
Rodriguez, and Judge Mark Wolfe. 
A chair’s training program followed 
and was devoted to emphasizing the 
added responsibilities of a commis- 
sioner when they become a chair. 
It began with a panel consisting of 
Ray Abadin (current chair of Third 
DCA JNC), David de Armas (current 
member of Ninth Circuit JNC), Ava 
Doppelt (former chair of Ninth Circuit 
JNC), Cary Gaylord (former chair and 
current member of 13th Circuit JNC), 
and Jay Zschau (current chair of the 
Second DCA JNC). 

Among the issues discussed were: 

¢ Handling a “bad/inappropriate” 
question; 

¢ Getting organized and ready to go 
(if under short timeframe); 

¢ Creating local rules for consisten- 
cy and sending copies to the governor's 
office and The Florida Bar; 

¢ Awareness of public perception 
and credibility of process at all times; 

¢ Potential need for more “guide- 
lines”; 

¢ Preparing the vacancy notice and 
setting deadlines; 

¢ Verifying qualifications, timeli- 
ness, and completeness of the applica- 
tion; 

¢ Obtaining disciplinary checks 
from The Florida Bar/FDLE/JQC; 

¢ Controlling the interview pro- 
cess; 

¢ Deliberating and voting; 

¢ Nominations; 

¢ Maintaining permanent minutes/ 
records/local rules; 

¢ Reimbursement policies; and 
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¢ Annual meeting. 

The program closed with a question 
and answer session. 

JNC Newsletter — A new subcom- 
mittee was formed to consider rein- 
stituting the JNC newsletter, which 
was created as an educational way of 
informing all commissioners of some 
general or new information regard- 
ing the JNC process. Working on the 
subcommittee are Judge Gary Flower, 
Marie Montefusco, and Nelson Bellido. 
We expect a new edition of the newslet- 
ter later this year. 

Court Cases — The committee was 
made aware of two different entities 
that sent out surveys to all judicial 
candidates who were up for election 
last year asking for their views on 
topics such as abortion and gay mar- 
riage. The committee was concerned 
that these surveys were not aimed 
at determining whether a judicial 
candidate can be fair and impartial 
or has the qualifications to sit on the 
bench, but appear to be an indirect 
effort to determine how an applicant 
might rule on a particular case. The 
suit currently resides in the federal 
Northern District Court of Florida. 

The JNP committee works in coop- 
eration with the executive office of the 
governor to provide program develop- 
ment for the annual training of new 
JNC commissioners and assist with 
improving the nominating process. 
We continually strive to suggest and 
make recommendations that would 
improve this important function. The 
committee would like to extend its 
utmost gratitude to each sitting JNC 


commissioner for their dedication to 
public service and commitment to a 
fair, impartial, and independent judi- 
ciary. 

JUDGE CYNTHIA ImpERATO, Chair 


Juvenile Rules 

Although this was not a reporting 
year for the committee, the committee 
was extremely busy addressing the ex- 
tensive legislative changes to FS. Chs. 
39 and 985. Fast track amendments 
were filed by the committee on October 
31, 2006, and adopted by the Florida 
Supreme Court on February 8, 2007. 
The committee proposed amendments 
to 15 rules and forms and proposed 
adoption of three new rules and two 
new forms. 

As part of the committee’s 2006 
legislative amendments, the Su- 
preme Court adopted Fla. R. Juv. P. 
8.355, governing administration of 
psychotropic medication to dependent 
children. When adopting the rule, the 
Supreme Court invited interested per- 
sons to comment. Several comments 
were received suggesting appointment 
of a guardian or attorney ad litem for 
the child. The committee responded 
to these comments in support of the 
rule as originally drafted. Oral argu- 
ment was held in October 2006 and 
on March 13, 2007, the court issued 
an order declining to further amend 
the rule. 

At the Supreme Court’s request, 
the committee filed a response to the 
recommendations of the Court’s Com- 
mittee on Privacy and Court Records. 
The committee declined to recommend 
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amendment of any rules or forms 
because dependency and delinquency 
records are confidential by statute. 
The committee also filed a response 
to the Task Force on Treatment Based 
Drug Court’s proposals. The committee 
supported the task force’s proposed 
amendments to Rules 8.115, 8.160, 
and 8.250 and opposed the task force’s 
proposed amendment to Rule 8.010. 
The Florida Bar Standing Commit- 
tee on the Legal Needs of Children and 
the Public Interest Law Section of The 
Florida Bar submitted a request to 
The Florida Bar Board of Governors to 
lobby the legislature to its opposition 
to the indiscriminate use of chains and 
shackles in juvenile court proceedings 
and asked for the Juvenile Court Rules 
Committee’s support. The committee 
officially responded to the proposal 
with the following vote: nine mem- 
bers in support of the proposals, eight 
members who believed the committee 
should remain silent on the proposals; 
and three members were opposed to 
the proposals. This appears to be an 
issue that the committee will be ad- 
dressing in the coming year. 
Mary KaTHERINE WIMSETT, Chair 


Law Related Education 

The Law Related Education Com- 
mittee has worked closely with Florida 
Law Related Education Association 
and the Justice Teaching project. The 
Justice Teaching project is spear- 
headed by Florida Supreme Court 
Justice Fred Lewis. Our committee has 
strongly supported the project’s goal to 
pair legal professionals such as judges, 
lawyers, or law-related professionals 
with the 3,500 elementary, middle, and 
high schools in Florida. These profes- 
sionals serve as resources available 
to the schools to integrate law-related 
education into teacher conferences, 
service training, and other law-related 
education needs. 

The committee’s new Pamphlet De- 
velopment and Review Committee has 
undertaken the updating of The Flor- 
ida Bar’s Legal Guide for New Adults, 
which is used extensively in Florida’s 
high schools to acquaint graduating 
seniors with their rights and respon- 
sibilities as new adults. This year, the 
subcommittee proposed numerous 
revisions to update the pamphlet in 
light of substantive changes and addi- 
tions to Florida’s statutory laws. The 
pamphlets are distributed annually to 
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Florida’s high schools and many com- 
mittee members have volunteered to 
address classes using the pamphlets 
to help graduating seniors bridge the 
gap into adulthood. 

The committee’s members have been 
tireless supporters of law-related edu- 
cation programs throughout the state 
including events such as Constitution 
Day, Law Day, the We the People Con- 
stitution education program, the U.S. 
Youth Program for senior and juniors, 
The Walk Your Children to School Day 
program, the Florida High School 
Mock Trial Competition, the Moot 
Court Competition, and the Justice 
Teaching Institute at the Florida Su- 
preme Court. 

Our committee is thankful for the 
contributions that our members have 
made in their outreach activities to 
Florida’s young people. Hundreds of 
students have a better understand- 
ing of our system of justice as well as 
their rights, privileges, and obligations 
under law thanks to the work of our 
committee members. Lastly, we are 
also grateful for the dedicated service 
of our staff liaison, Gail Grimes. 
SENIOR JUDGE Karu B. GrusBe, Chair 


Lawyer Referral Service 

The Lawyer Referral Service had a 
very active and productive year. 

The committee staff worked with 
the Bar’s information systems depart- 
ment in refining the Lawyer Referral 
Service (LRS) Online. The LRS Online 
was launched in August 2003 and has 
been very successful, averaging 1,400 
referrals each month. LRS Online is 
available 24 hours, seven days a week. 
The LRS staff is working with the 
information systems department staff 
to develop online membership applica- 
tion and reporting features. These new 
features will enable lawyers to join 
the service online, and update their 
areas of law. This will help to decrease 
postage costs and keep referrals up to 
date. 

In 2006-2007, the service experi- 
enced an outstanding year in terms of 
both referrals and revenues. The staff 
made over 108,000 referrals and the 
service received over $700,000. 

The top five areas of law referred 
were family law, real estate, personal 
injury, consumer, and employment/ la- 
bor law. The top five counties in which 
referrals were made were Dade, Polk, 
Marion, Volusia, and Sarasota. 


The committee and the Board of 
Governors approved the Broward 
County Bar Association’s request to 
take over coverage of Dade County 
and on October 1, 2006. 

The committee drafted an amend- 
ment to Ch. 8 subjecting discipline for 
lawyers who do not pay the remittance 
fee on cases referred. The committee 
hopes that the amendment will be ap- 
proved by the Board of Governors. 

The committee continues to strive 
to create public awareness of the 
service through Yellow Pages advertis- 
ing, press releases, and membership 
awareness via The Florida Bar News, 
Journal, and the Web site. 

At the annual convention in June, 
the committee will make plans to 
discuss its goals and objectives for the 
2007-2008 Bar year. 

ANTHONY V. SCALESE, Chair 


LOMAS 

Throughout 2006-07, The Florida 
Bar’s Law Office Management Ad- 
visory Service (LOMAS), headed by 
J.R. Phelps, has remained focused 
on achieving its mission of providing 
information to all members of the Bar 
on subjects related to the efficient and 
effective delivery of legal services, 
including, but not limited to admin- 
istrative services; client relations; 
continuing legal education; financial 
management, forms of organization, 
human resources, marketing; office 
facilities; professionalism; risk man- 
agement; strategic planning; substan- 
tive systems, technology; and trust ac- 
counting. To accomplish this mission, 
the committee established four goals 
for the program: Goal 1) investigate, 
accumulate, and evaluate information, 
technology, and materials to assist at- 
torneys in the effective management 
of their practice, while promoting 
professionalism in all aspects of prac- 
tice and awareness of risk reduction 
procedures; Goal 2) present, publish, 
and disseminate, in a cost-effective 
manner, information, techniques, and 
materials to assist lawyers with the 
effective management of their practice; 
Goal 3) assist, upon request, individual 
lawyers and small firms in the evalua- 
tion and solution of their management 
problems; Goal 4) anticipate and ad- 
vise The Florida Bar about perceived 
trends, problems, and developments in 
professionalism and practice manage- 
ment areas. 


The staff members of the service 
have between them more than 60 
years of law firm administration and 
corporate management experience, 
including individual expertise in such 
diverse areas as fiduciary manage- 
ment and banking, firm governance, 
human resources management, and 
technology implementation and train- 
ing. In 2006-07, LOMAS three practice 
management advisors (PMA) and 
administrative assistant handled close 
to 8,000 telephonic questions from 
Florida Bar members, in addition to 
the untold number of e-mails seeking 
practice management advice. PMAs 
also do a mix of voluntary, disciplinary, 
and diversionary onsite consultations 
across the state. In 2006-07, they con- 
ducted nearly 100 visits to private law 
firms, governmental law departments, 
and corporate legal departments. In 
2006-07, PMAs also participated in 
close to 50 speaking engagements, pre- 
senting at numerous venues across the 
state, ranging from the YLD Practicing 
with Professionalism seminars to local 
bar associations, law schools, and other 
Bar practice section seminars. In ad- 
dition to producing a new CD-rom en- 
titled How to Maintain a Trustworthy 
Trust Account, PMAs also published 
several practice management articles 
in The Florida Bar News and several 
section newsletters. 

In 1980, LOMAS was the first pro- 
gram of its kind in the nation. Thanks 
in part to this committee’s guidance, 
but more importantly because of the 
efforts of Director J.R. Phelps and his 
staff, The Florida Bar’s Law Office 
Management Advisory Service was the 
role model that 20 other states have 
emulated as they developed similar 
programs. Twenty-seven years later, 
the Bar’s LOMAS continues to be 
the national leader, as it provides all 
Bar members with information, tech- 
niques, and materials that will assist 
lawyers with the effective manage- 
ment of their firm, including making 
materials readily available to the Bar 
membership. To highlight this commit- 
ment, just visit the LOMAS Web page 
at www.floridabar.org, under member 
services, where you will now find, in 
addition to information regarding the 
various services and programs LO- 
MAS offers Florida Bar members, 115 
sample administrative forms which 
can be downloaded in either Word or 
WordPerfect format. 
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My personal thanks to every mem- 
ber of the committee for their service, 
Judge Walter J. Crumbley for his men- 
toring during his long running tenure 
as chair of this committee, and J.R. 
Phelps for his dedication to LOMAS 
and The Florida Bar. 

RaFAEL GONZALEZ, Chair 


Legal Needs of Children 

The Legal Needs of Children Com- 
mittee was created to carry out the 
work of the Commission on the Legal 
Needs of Children. The commission 
was created by 1999, and its mission 
was to help children who appear in 
Florida’s courtrooms in any capacity, 
whether as victims, witnesses, defen- 
dants, or respondents. The commission 
made recommendations in five priority 
areas: representation; treatment and 
services; confidentiality; education and 
the role of The Florida Bar; technol- 
ogy; and the courts. After three years 
of work, the commission provided a 
report which is still available on The 
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Florida Bar Web page, www. floridabar. 
org/tfb/TFBComm.nsf/basic+view/ 
45A5265BFE10B75B85256EE70064E 
67D?OpenDocument. 

As the Commission on the Legal 
Needs of Children identified, there 
are over 44,000 abused and neglected 
children in Florida. Florida leads the 
nation in the number of children under 
18 prosecuted in adult courts. Children 
are presented to multiple courts at the 
same time (delinquency, dependency, 
and domestic relations) and too many 
children are subjected to dependency 
and delinquency proceedings primar- 
ily to receive desperately needed 
mental health services. All of these 
realities, among many others, consume 
substantial judicial resources. There 
are at least 1,000 members of the Bar 
who work fulltime in juvenile courts or 
related practices. There are thousands 
of other members of the Bar who pro- 
vide pro bono service to children and 
thousands of others who help families, 
including parents with the needs of 


children and their families. 

This year, the committee worked 
through four substantive subcommit- 
tees. The Standards Subcommittee 
was the first to be developed, and has 
met for over two years approximately 
twice monthly to draft standards. The 
Standards for Attorneys Representing 
Children in Dependency Proceedings 
was approved by the full committee in 
January and is now being utilized by 
attorneys seeking guidance on their 
role in dependency proceedings. The 
subcommittee is also making great 
progress on the standards related to 
delinquency representation in part- 
nership with the Florida Criminal 
Defense Lawyers Association and the 
Florida Public Defenders Associa- 
tion. 

The approved are standards for 
attorneys representing children as 
attorneys. The statewide office of 
the Guardian ad Litem has recently 
drafted its own standards to apply to 
staff lawyers and lawyers functioning 
as a guardian ad litem. The Statewide 
Office turned to the Legal Needs of 
Children’s Committee for feedback 
and suggestions to improve these 
standards before they were finalized. 
The statewide office also distributed 
its standards of operation that are 
used for all program staff for commit- 
tee review and comment. 

A new subcommittee was created 
this year to evaluate another key issue 
in the representation area, certifica- 
tion in children’s law. The certification 
subcommittee evaluated the feasibility 
of developing a children’s law specialty 
and its recommendation to create a 
Florida specialty in child welfare law 
was approved by the full committee 
in January. The committee in partner- 
ship with the National Association of 
Counsel for Children will be submit- 
ting proposals to the Bar in the near 
future. 

The committee also recommended 
that the Bar support a legislative 
position that arose directly from the 
commission report. The commission 
recommended that a child have a 
“meaningful opportunity to consult” 
with an attorney prior to entering a 
plea of guilt. The Board of Governors 
approved this request and has pursued 
this legislative priority for the past 
two legislative sessions. The commit- 
tee has worked with the Bar’s staff 
and lobbyist to pursue this legislative 
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position, and will continue to work on 
this item through the court and the 
legislature. 

Beyond the issues involving repre- 
sentation and supporting the lawyers 
who provide this representation, 
the committee has two substantive 
subcommittees on mental health 
and delinquency. Two critical issues 
the Mental Health Subcommittee 
has reviewed are the commitment of 
foster children to locked psychiatric 
facilities and the use of psychotropic 
medication on foster children. Both of 
these issues have generated substan- 
tial litigation and legislation over the 
past five years. The Mental Health 
Subcommittee has reviewed and 
provided guidance to the Statewide 
Office of the Guardian ad Litem on 
procedures to help the lawyers work- 
ing for the statewide office in advocat- 
ing to protect the children’s interests 
in these processes. The subcommittee 
also addressed a concern of balancing 
a foster child’s rights to privacy with 
the guardian’s ad litem need to access 
mental health information. This is 
an ongoing controversy. The Mental 
Health Subcommittee is now explor- 
ing prioritizing when children require 
attorneys following the commission 
report. 

The Delinquency Subcommittee 
worked with the National Juvenile 
Defender Center to complete a report 
on the quality of legal representation 
of children in delinquency proceedings, 
www.njdc.info/florida.php. One of the 
many recommendations of this report, 
completed last fall, was a concern 
about the indiscriminate shackling 
of children in juvenile courts. At the 
request of the committee, the Board 
of Governors approved a legislative 
position to end this practice. 

One of the regular activities of the 
committee is to educate the diverse 
membership of the committee. At 
each of our meetings, one or two major 
presentations are given on important 
topics impacting children. Topics have 
included the creation and ongoing 
development of the Statewide Office 
of the Guardian ad Litem, juvenile 
detention alternative initiative, con- 
sequences of delinquency arrest and 
adjudication, and juvenile shackling 
and the ABA initiative for youth at risk 
(the key initiative of the president of 
the ABA this year). 

GERARD F. Giynn, Chair 


Marital and Family Certification 

During this current Bar cycle, it has 
been my pleasure to serve as chair of 
the Marital and Family Law Certifica- 
tion Committee. During the past five 
years I have served on this committee, 
I had the opportunity to meet and get 
to know some of the best and brightest 
marital and family law attorneys in 
this state, to form lasting friendships, 
and to expand my understanding and 
knowledge of marital and family law 
and procedure. I would encourage 
all board certified attorneys to think 
about volunteering to serve on a cer- 
tification committee. It is very hard 
work, time-consuming, and the peer 
review process can be agonizing. How- 
ever, the benefit to The Florida Bar, the 
judicial process, to John Q. Public, who 
relies upon the significance of the des- 
ignation of a “board certified attorney,” 
and most especially, the personal and 
professional rewards you will experi- 
ence, are more than worth the effort. 

During the Family Law Section’s 
Marital and Family Law Review 
Course in January 2007, this com- 
mittee was given an opportunity to 
address the almost 900 attendees 
about the board certification process 
and throw down a challenge to become 
board certified. I was joined in this 
effort by Terry Fogel and by Ralph 
Artiglere, a circuit court judge with the 
10th Circuit who has been a champion 
of board certification for many years, 
and a past BLSE chair. Judge Artiglere 
gave an inspiring talk on the benefits 
of board certification and its signifi- 
cance. 

This past year saw the departure 
of the immediate past chair of the 
Marital and Family Law Certifica- 
tion Committee for three consecutive 
years, Terry Fogel. Fortunately for The 
Florida Bar, Terry did not leave the 
scene as she has become a member of 
the Board of Legal Specialization and 
Education under whose auspices all of 
the various certification committees 
operate. She continues to speak at 
public venues to encourage marital 
and family law attorneys to take the 
challenge of board certification and to 
represent our committee’s perspective 
in regard to BLSE policies. Terry has 
taken an active interest in helping us 
(hopefully) complete during this Bar 
cycle the certification standards and 
policies revisions and changes to the 
peer review form. 


Iam happy to announce that Thom- 
as J. Sasser, current chair of the Family 
Law Section; Terry Fogel; and Amy U. 
Hickman, a member of the section’s 
executive council (and I am proud to 
say the recipient of this year’s vision- 
ary award from the chair of the Family 
Law Section) undertook the task of 
proposing the establishment of a new 
area of certification: adoption law. The 
Family Law Section’s executive council 
voted unanimously to support its cre- 
ation as a new area of certification, and 
earlier this year, after a presentation 
by Amy U. Hickman, BLSE has con- 
ceptually approved designating adop- 
tion law as a new certification area. A 
proposed set of certification standards 
and policies was recently submitted to 
BLSE for its consideration. We look 
forward to the addition of this as an 
area of certification and believe that 
it is vital and especially beneficial to 
the public to ensure the integrity and 
stability in the adoption process to all 
participants through the employment 
of board certified adoption attorneys. 

This year BLSE Chair Christopher 
Knopik hosted a 2006 Board Certi- 
fication Workshop and Leadership 
Conference on November 2 in Orlando. 
All but one of our committee members 
were in attendance and benefited from 
the brainstorming and revisiting of 
examination specifications as to core 
and subcore areas. 

There are a number of “thank yous” 
that follow. There was an infusion 
this year of new committee members: 
Eddie Stephens, Mark Rabinowitz, 
and Jeff Conner, who participated 
vigorously and labored long and hard 
during their “freshman” year. I want 
to extend my thanks to each of them, 
especially to Eddie Stephens, who, 
due to his technological savvy, helped 
me effectuate certain innovations per- 
taining to meetings and examination 
preparation. Alan Rubinstein returned 
to this committee and has continued 
to travel far, work hard, and offer his 
wisdom and perspective. Sadly, this 
year the committee loses two valu- 
able members who are term limited: 
Melinda Gamot and David Manz, 
each of whom chaired the committee 
in the past. Their reliability, historical 
perspective, knowledge, and under- 
standing of the committee’s standards 
and policies, and guidance have proved 
invaluable. Vice Chair David Garfinkel 
returned to serve a new term, and is 
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responsible for the committee’s com- 
munal weight gain from the snacks he 
brings; and for supplying a boundless 
reserve of good humor. I reserve my 
last “thank you” for my friend, Kathryn 
M. Beamer, who has worked diligently 
over the past several years, and who, 
hopefully, along with David Garfinkel, 
will assume leadership roles next 
year. 

Committee membership and par- 
ticipation are the cogs in a wheel 
that turns year round. The people 
responsible for ensuring that the board 
certification wheel turns smoothly are 
located within The Florida Bar. Our 
committee is indebted to Dawna Bick- 
nell, the director of BLSE, who contin- 
ues to ensure that board certification is 
run in an efficient, fair, and inclusive 
manner. This year, our committee 
transitioned program liaisons due 
to the pending retirement of Cherie 
Morgan, who was a liaison to various 
certification committees for over 20 
years. Our new liaison, Alexzina “Zina” 
Jackson, brings with her exuberance 
and excitement of youth, and she has 
been a delight to work with this past 
year. All of us on the committee thank 
her hard work. 


Diane M. Kiricin, Chair 


Media & Communications Law 

The Media and Communications 
Law Committee provides Bar mem- 
bers a forum for sharing information 

~ about the law applicable to free speech 
and communications. The committee 
explores topical legal issues pertaining 
to the full spectrum of communications 
methods, including print, broadcast, 
cable, and emerging technologies. A 
second and equally important purpose 
of the committee is to promote better 
understanding between The Florida 
Bar and the news media, focusing 
attention upon mutual problems and 
developing amicable solutions to those 
problems. 

Reporters’ Workshop, Nov. 29-Dec. 1 
— The 17th Annual Reporters’ Work- 
shop introduced 24 Florida reporters 
to the state and federal court systems 
and offered guidance on how to find 
and investigate stories and how to 
gain access to public records. Speakers 
included current and past members of 
the Florida Supreme Court, Florida 
Bar President Hank Coxe, and veteran 
reporters. Topics included the Bar 
disciplinary process, judicial activism, 
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public records laws, the role of appel- 
late courts, libel and “false light,” and 
the Florida court system. 

2006 Media Awards, Nov. 30 — The 
Florida Bar’s Media Awards are 
presented annually in recognition of 
outstanding reporting in the electronic 
and print media. Qualified entries con- 
sist of a story or series of stories that 
highlight the system of law and justice 
as it affects the people of Florida and 
inform the public about the delivery 
or quality of justice. 

The 17th annual media awards 
were presented in conjunction with 
the reporters’ workshop at a recep- 
tion and dinner, which included a 
presentation by Chief Justice R. Fred 
Lewis on Justice Teaching. The event 
afforded participants in the report- 
ers’ workshop and the award winners 
the opportunity of meeting Supreme 
Court justices, other members of the 
judiciary, the leadership of The Florida 
Bar, and experts in media law in an 
informal setting. 

Media Law Conference, June 1 
— For the second consecutive year, 
The Florida Bar is partnering with 
the Stetson University College of Law 
in hosting the Media Law Confer- 
ence. Speakers include attorneys and 
professors specializing in media law, 
reporters, and representatives of the 
governor's office. This year’s program 
is What’s Happening to the News Busi- 
ness? — The Changing Relationship 
Between Law & Media, from O.J. to 
Today. Topics include Florida’s false 
light doctrine, Florida Sunshine Law 
and electronic records, the changing 
relationship between law and media, 
and supersealed court records. The 
media awards will be presented during 
the conference. 

First Amendment Seminar, June 
29 — The Media Law Committee will 
present its First Amendment seminar 
at the Bar’s annual convention in Or- 
lando. The program provides a review 
of the U.S. Supreme Court’s new First 
Amendment decisions. Presenters in- 
clude attorneys specializing in media 
and communications law, professors, 
and members of the judiciary. 

Throughout the year, the committee 
worked with the Florida First Amend- 
ment Foundation to lead Sunshine 
Seminars on the reporter’s privilege 
and newsgathering. In addition, the 
committee continuously updates 
its Reporter’s Handbook, an online 


resource that provides reporters, at- 
torneys, and the general public with 
information on a wide variety of topics, 
including state and federal sunshine 
laws, access to courts and court re- 
cords, defamation, and invasion of 
privacy. 

In addition, the committee contin- 
ues to follow the Supreme Court’s 
proposed changes to public access to 
court records and has begun tracking 
problems related to supersealed court 
records. 

Laura L. Jacoss, Chair 


Member Benefits 

The Member Benefits Committee, 
with the assistance of Mike Tartaglia, 
had another fruitful year investi- 
gating, reviewing, and monitoring 
programs designed solely to benefit 
members of The Florida Bar. The pro- 
grams can be found on The Florida Bar 
Web site. Several programs are worthy 
of special note. 

We first want to encourage all 
Florida lawyers to sign up with The 
Florida Bar’s Web access. Obtaining 
your password and finalizing your 
Web registration may take several 
days. You should complete the sign-in 
procedures sooner instead of later in 
case you may need the sign-in capabil- 
ity. 

Fastcase — The most exciting pro- 
gram we have is FREE Fastcase online 
legal research. The service gives every 
registered lawyer key word research 
capability for Florida cases (state and 
federal) and Florida Statutes. The cas- 
es can be printed dual-column. Entry 
is through The Florida Bar Web site 
with the icon on the home page or the 
member benefits page. The sign-in will 
require a password from The Florida 
Bar. National research capability is 
available for only $195 per year and 
provides access to all state statutes 
and state and federal cases. Yes, that 
is $195 per year. 

Member Benefits Insurance and Re- 
tirement Programs continue to provide 
insurance programs and services to 
Florida lawyers administered by BPC 
Financial. Some of the insurance pro- 
grams are proprietary and offered only 
to lawyers in Florida. The programs 
include life, dental, long-term care, 
disability, accidental death insurance, 
401(k) retirement programs, and 
identity theft assurance. The identity 
theft program may be used by clients 
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also. BPC Financial communicates the 
different programs through mailings 
and e-mails. The toll free telephone 
number is (800) 282-8626, and the Web 
site is www.memberbenefits.com. 

Florida Lawyers Mutual Insurance 
Company — Florida Lawyers Mutual 
Insurance Company was founded by 
The Florida Bar and is a member 
benefits provider. The company offers 
different coverage options, including 
first dollar coverage for defense costs. 
Florida Lawyers Mutual Insurance 
Company provides in all cases up to 
$5,000 to defend ethics complaints 
(regardless of merit), a matter of great 
concern to all of us. The company is 
run by insurance professionals and 
directed by active members of The 
Florida Bar. 

Overnight Delivery — Both DHL 
and UPS offer savings opportunities 
for overnight and two-day deliveries. 
The Member Benefits Committee rec- 
ognizes the importance of this product, 
and continues to seek improvement on 
service and performance for lawyers in 
Florida. 

ABA Publications — The ABA of- 
fers a variety of publications helpful 
to our practice in numerous formats, 
and members receive a 20 percent 
discount. You just need to go to the 
member benefits Web site for the pro- 
motional code. 

Tax Publications — CCH publishes 
tax materials, including estate plan- 
ning volumes. CCH provides mem- 
bers of The Florida Bar a 30 percent 
discount. A code and a link is on the 
member benefits Web site. 

The Member Benefits Committee 
continues to review proposals for 
helpful services to Florida lawyers. 
We are investigating health insurance 
products, but have been unsuccessful 
in finding a program we believe would 
be beneficial. 

L. THompson, JR., Chair 


Member Outreach 

The Member Outreach Committee is 
charged with increasing the participa- 
tion of all Bar members in activities, 
sections, committees, and voluntary 
bars while developing ways to increase 
the number of diverse and inclusive 
participants in these areas. Continu- 
ing to build upon suggestions from 
the Diversity in the Legal Profession 
Final Report and Recommendations, 
the committee will prioritize, plan, and 


ultimately make recommendations of 
program implementation to the Board 
of Governors. 

The Member Outreach Committee 
continues to analyze critical areas 
for improvement within the legal 
profession: diversity in legal educa- 
tion, legal employment, the Bar, and 
the judiciary. The committee decided 
that there was a need to educate Bar 
membership on the activities of The 
Florida Bar sections and standing and 
special committees. To achieve this, 
committees, sections, departments, 
and affiliates of the Bar were asked 
to issue periodic status reports to the 
committee that detail the work of each 
group as it relates to diversity. The 
committee partners with the Equal 
Opportunities Law Section, the Young 
Lawyers Division, voluntary bar as- 
sociations, law firms, and law schools 
on various diversity initiatives. 

The Member Outreach Committee 
continues to work in conjunction with 
the Equal Opportunities Law Section 
in planning and funding the Annual 
Diversity Symposium. The first sym- 
posium was hosted by St. Thomas 
University College of Law; the second 
annual symposium was hosted at Stet- 
son University College of Law, Tampa 
Law Center; and the third annual sym- 
posium was hosted by Florida A&M 
University College of Law. This year, 
the Fourth Annual Diversity Sympo- 
sium was held at Florida International 
University College of Law in Miami. 
The nine-hour symposium, which 
touched on many forms of diversity in 
the profession, provided a platform for 
interactive dialogue between corporate 
entities, law firms, lawyers, and judges. 
Panels consisted of representatives of 
law firms and members of the Bar who 
have expressed their commitment to 
diversity, those who have faced chal- 
lenges in achieving this goal, as well as 
representatives and general counsels 
of corporations that have responded to 
demands for diversity. 

The committee actively supports the 
Annual Minority Mentoring Picnic, 
an event organized by attorney John 
Kozyak. The picnic was organized to 
match minority law students with 
mentors at varying stages of their 
legal careers. The event highlights and 
serves as a reminder of the importance 
networking can have on the future of 


law students and their legal aspira- © 


tions. The Florida Bar cosponsored the 


picnic along with more than 50 law 
firms, voluntary bar associations, and 
other legal entities. 

Although the Member Outreach 
Committee’s mission is similar to that 
of the Equal Opportunities Law Sec- 
tion, there is a significant difference 
in activities. The Member Outreach 
Committee is specifically concerned 
with increasing the participation 
of all members of The Florida Bar 
with specific focus on inclusion and 
increasing the diversity of the sec- 
tions, committees, and leadership. The 
committee will work with the Equal 
Opportunities Law Section to identify 
potential overlap that might occur and 
methods to assist each other in fulfill- 
ing goals and objectives. All members 
of The Florida Bar will benefit from 
the goals and objectives of the Member 
Outreach Committee. 

FRANK ANGONES, Chair 


Military Affairs 

The US. military remains in daily 
combat with the focus of the efforts in 
Iraq and Afghanistan. Although the 
American public has a variety of opin- 
ions regarding the decisions and policy 
surrounding our national strategy, 
the American public and the Military 
Affairs Committee remain steadfast 
in its support of the American soldier, 
airman or airwoman, sailor, Marine, 
Coast Guard man or woman, and all 
those in support of their efforts. The 
Military Affairs Committee works to 
address issues unique to the represen- 
tation of military members and their 
families. 

The scope and function of The 
Florida Bar Military Affairs Commit- 
tee is to 1) “gather and disseminate . 
information, share expertise, and ad- 
vise the members of The Florida Bar 
on all matters relating to the practice 
of military law in Florida;” and 2) “to 
serve as the link between The Florida 
Bar and active duty, reserve, National 
Guard, and retired military attorneys 
within Florida.” 

On June 30, at The Florida Bar’s 
Annual Convention, the committee 
will host the Military Law and Legal 
Assistance Symposium. Speakers in- 
clude Professor Lee Schinasi (evidence 
and military law update), Barry Uni- 
versity School of Law; Professor Faye 
Jones (computer research and internet 
legal issues), Florida State University 
School of Law; Judge Scott Stucky (The 
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Court of Appeals for the Armed Forces 
and Capital Hill perspective), U.S. 
Court of Appeals for the Armed Forces; 
Judge Margaret Steinbeck (Uniform 
Child Custody Issues), 20th Judicial 
Circuit; Tom Wallace (legal assistance 
overview), regional coordinator for le- 
gal assistance, NLSO Southeast; Kim 
Heller (estate planning military con- 
siderations); Howard McGillin (ethics); 
and Harold Youmans (veteran’s is- 
sues). Major General Dan Wright, U.S. 
army judge advocate general’s corps, 
is the guest speaker at the luncheon. 
This promises to be an exciting and 
educational program. Howard McGil- 
lin and Allison Becker are co-chairs for 
the program. All Florida Bar members 
. are invited, and further information 
can be obtained from Bar staff person 
Tracy Brim at tbrim@flabar.org. 

This year the committee, led by 
co-chair Dan D’Alesio, established a 
military survey for Bar members who 
have served in the military. The sur- 
vey began on the president’s page but 
now is located on the military affairs 
committee’s icon in the Bar’s standing 
committee section of the homepage. 
Information collected in the survey 
will be used by the Military Affairs 
Committee to recognize service and 
tap expertise in program development 
for lawyers in active service as well as 
veterans. The committee requests any 
veteran or service member who is a 
member of The Florida Bar to take a 
few minutes to complete the survey. A 
Florida Bar password is needed to ac- 
cess the survey. The committee is also 
examining the survey and expects to 
correct errors and try to incorporate 
suggestions that have been made for 
improvement when possible. 

The committee updated and repub- 
lished its Operation Stand-by directo- 
ry, a reference publication that enables 
military attorneys to contact Florida 
attorneys who possess expertise in 
various areas of Florida law in order to 
improve the quality of legal assistance 
provided to military members. The 
Florida Bar members who volunteer 
their time and expertise to mentor 
and help military attorneys are greatly 
appreciated. The volunteers include a 
wide spectrum and all members are 
invited to participate. This directory 
is available via the committee’s Web 


page. 
The committee members are volun- 
teers from the general Bar and include 
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active duty judge advocates, reserve 
and National Guard JAGs, members 
of large and small law firms, and sev- 
eral sole practitioners. Membership is 
open to any Florida Bar member with 
an interest in furthering the ability of 
our profession to provide assistance to 
members of the Armed Forces of the 
United States, active, members of the 
reserve components, retired members, 
and all veterans. 

The committee depends on the time 
and effort of its dedicated members 
and the assistance of Tracy Brim of 
The Florida Bar and Greg Parker, the 
committee’s board liaison. I appreciate 
your help, suggestions, and guidance 
and it was a privilege to serve with 
you. 

Ken Martin, Chair 


Probate Rules 

This past year was an extremely 
busy one for the Probate Rules Com- 
mittee (PRC). We submitted to the 
Board of Governors and, after approval 
by that body, the Florida Supreme 
Court, our triennial cycle report as 
well as a fast track report. The fast 
track rules were required because of 
legislation passed in 2006 that directly 
affected probate and guardianship 
practice in the state. Due to time 
pressures, the committee had to meet 
in emergency session and numerous 
subcommittees had to be formed. 
These subcommittees worked very 
hard in submitting their own reports 
to the PRC. 

The Supreme Court made it clear 
to the various rules committees that 
it expected the committees to be re- 
sponsive when the legislature enacted 
statutes that would affect rules gov- 
erning the practice of law in Florida. 
Within months after the legislation 
amending the laws governing probate 
administration and guardianships, the 
latter of which was particularly exten- 
sive, the PRC reviewed all rules that 
could be impacted by the legislation 
and set out to propose amendments 
where needed. Ultimately, the com- 
mittee recommended amendment of 
existing rules and adoption of new 
rules relating to such important mat- 
ters as waivers and consents, petitions 
to determine incapacity, challenges to 
trusts and durable powers of attorney, 
petitions for appointment of guardians 
and alternatives to guardianship, reg- 
istration and education of guardians, 


appointment of standby and surrogate 
guardians, alternatives to guardian- 
ship, court monitors, and emergency 
court monitors. 

As part of the triennial cycle report, 
the committee amended existing rules 
and drafted new rules relating to ser- 
vice of notice on minors, general and 
special magistrates, personal repre- 
sentative’s claims, objections to per- 
sonal representative’s proof of claim, 
summary administration, manage- 
ment of property of nonresident wards, 
review of guardianship inventories, 
and reports of public guardians. 

The PRC also responded to a request 
by the Supreme Court to address pri- 
vacy concerns relating to court records, 
by proposing amendments to three 
rules so that only the last four digits 
of a decedent’s Social Security num- 
ber will be included in public records. 
Those changes are currently pending 
before the court. 

The members of the Probate Rules 
Committee are among the most 
dedicated members of the Bar as is 
evident by the great volume of work 
completed in the past year. The many 
hours they committed to assist the Bar 
and probate practitioners throughout 
Florida would have been for naught, 
however, without the assistance of long 
time Florida Bar staff liaison, J. Craig 
Shaw, who, like Radar O’Reilly from 
the M.A.S.H. series, seemed to know 
the answers to all our questions before 
they were even asked. 

Peter A. Sacus, Chair 


Professional Ethics 

The Professional Ethics Committee 
provides guidance to Bar members 
on the Rules of Professional Conduct. 
The formal opinions may be accessed 
through the Bar’s Web site at www. 
floridabar.org. A link to “Ethics Opin- 
ions” is included in a blue bar near the 
top of every page of the Web site. The 
committee also provides informational 
packets and periodic Ethics Updates 
online. The committee is staffed by 
the Bar’s ethics department. The at- 
torneys on staff research and draft 
informal staff opinions and maintain 
the toll-free Ethics Hotline for Bar 
members. The committee reviews 
informal written opinions issued by 
staff counsel and reconsiders them sua 
sponte as deemed appropriate or if the 
inquiring attorney seeks review of the 
informal staff opinion. In addition, the 
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committee sponsors an annual profes- 
sional ethics seminar. The committee 
was busy during the past year, meeting 
several times and considering many 
ethical concerns. 

Formal Advisory Opinion Proce- 
dures — The Florida Bar Procedures 
for Ruling on Questions of Ethics gov- 
erns the process by which staff issues 
informal oral and written opinions and 
by which the committee issues formal 
opinions. The committee may issue 
formal opinions upon review of staff 
opinions and existing formal opinions. 
Additionally, the Board of Governors 
may request that the committee issue 
a formal opinion concerning the appli- 
cation of the ethics rules to a particular 
set of facts. When issuing proposed 
formal opinions, the committee pub- 
lishes official notice in The Florida 
Bar News, allowing Bar members to 
comment. The committee values the 
input provided by such comments and 
encourages Bar members to comment 
on proposed ethics opinions. The pro- 
cedures are available on The Florida 
Bar’s Web site by choosing the link for 
“Ethics Opinions.” 

Final Advisory Opinions: Electronic 
Storage of Client Files — Advisory 
Opinion 06-1 addresses the increas- 
ingly common question of whether 
lawyers may store their files electroni- 
cally. The committee noted that the 
Rules of Professional Conduct, with 
limited exceptions, do not designate 
the method by which files are to be 
stored. The committee determined 
that electronic storage was permis- 
sible, but not required. The committee 
also determined that a lawyer could 
not store a document in an electronic 
format exclusively if there was a 
statute or rule that would require the 
original hard copy to be retained. The 
committee further stated that the 
electronically stored files need to be 
readily reproducible and must be pro- 
tected from inadvertent modification, 
degradation, or destruction. 

Metadata — Technology issues also 
formed the basis of Advisory Opinion 
06-1 concerning the electronic trans- 
mission of documents and metadata 
“mining.” As defined in the opinion, 
metadata is information about infor- 
mation and can include information 
such as who drafted a document and 
how many times it has been revised. 
Metadata can also include actual edits 
made to a document and comments 


made by reviewers of the document. 
In the context of documents regarding 
client matters, metadata can include 
information protected by attorney- 
client privilege and the broader duty 
of confidentiality imposed by Rule 
4-1.6. The committee pointed out that 
attorneys have an obligation under 
Rule 4-1.6 to take reasonable efforts 
to protect client confidentiality. After 
considering the applicable rules, the 
committee made the following conclu- 
sions: 1) a lawyer who is sending an 
electronic document should take care 
to ensure the confidentiality of the 
information, including metadata; 2) 
a lawyer receiving an electronic docu- 
ment should not “mine” information 
from metadata that the lawyer knows 
or should know is not intended for the 
receiving lawyer; and 3) if a lawyer 
receiving an electronic document in- 
advertently receives information via 
metadata, the lawyer is to notify the 
sender as required by Rule 4-4.4(b). 
Finally, the committee made clear that 
the opinion does not address metadata 
in the context of documents that are 
subject to discovery under applicable 
rules of court or law. 

Opinions Withdrawn — Through- 


out the year, the committee looked 
at a number of its existing advisory 
opinions to determine their continued 
viability under the current rules. At 
its April 2006 meeting, the committee 
withdrew Advisory Opinions 90-7 and 
62-1. Advisory Opinion 90-7 concerned 
a specific ancillary business of a law 
firm. Opinion 62-1 stated that a lawyer 
must withdraw entirely from a client’s 
representation if the lawyer was a nec- 
essary witness on the client’s behalf. 
That opinion was withdrawn because 
Rule 4-3.7 disqualifies a lawyer who is 
a necessary witness for a client only at 
trial and not for pretrial and post-trial 
matters. 

At is June 2006 meeting, the com- 
mittee withdrew Advisory Opinions 
77-19, 77-19(Rec.), and 89-2. These 
opinions addressed the circumstances 
in which a lawyer could permissibly 
charge a contingency fee to obtain 
and collect judgments for alimony and 
child support arrearages. The opinions 
were withdrawn in light of recent 
amendments to the comment to Rule 
4-1.5 addressing such contracts. 

During the committee’s March 2007 
meeting, it withdrew Advisory Opin- 
ions 72-46 and 90-6. Florida Ethics 
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Opinion 72-46 concluded that a lawyer 


generally should not originate public 
statements pertaining to litigation in 
which he or she is involved. However, a 
lawyer could permissibly state without 
elaboration those matters that are 
clearly and specifically authorized by 
DR 7-107 and, as to matters not so 
specifically authorized, a lawyer could 
fairly state to a representative of the 
media the issues to be tried and the 
contentions of the parties if it is done 
anonymously. This opinion was with- 
drawn because it was written before 
the trial publicity rule, Rule 4-3.6, was 
amended in light of Gentile v. State Bar 
of Nevada, 501 U.S. 1047 (1991). 
Advisory Opinion 90-6 determined 
that a criminal defense attorney 
who learns that his or her client is 
proceeding under a false name may 
not inform the court of this fact due 
to the attorney-client privilege, the 
client’s constitutional right to effective 
assistance of counsel, or the client’s 
constitutional privilege against self- 
incrimination. However, the defense 
attorney cannot assist the client in 
perpetrating or furthering a crime or 
a fraud on the court. Advisory Opinion 
90-6 was withdrawn at the request of 
a committee member, who stated to 
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the committee members that proceed- 
ing under a false name necessarily is 
perpetrating a fraud on the court. 

Issues Currently Under Consid- 
eration — The committee is cur- 
rently considering whether to propose 
amendments to Rule 4-3.3, the Candor 
Toward the Tribunal Rule. 

Masters Seminar on Ethics — The 
Professional Ethics Committee’s popu- 
lar yearly CLE program addresses 
areas of ethics of great significance to 
Bar members, and again will sponsor 
a Master’s Seminar on Ethics at the 
2007 annual convention. The speakers 
will discuss ethics issues that Florida 
lawyers face daily. The seminar is 
scheduled to include the following: 1) 
ethical issues arising in the alterna- 
tive dispute resolution context; 2) ethi- 
cal issues relating to the supervision of 
and responsibility for outside agents; 
3) judicial views on professional versus 
unprofessional conduct of attorneys; 4) 
ethical issues arising from technology; 
and 5) dealing with difficult attorney 
behavior. The speakers are expected to 
include USS. District Judge Virginia M. 
Covington, Hernando County Judge 
Donald E. Scaglione, Timothy Thomes, 
Sharon Press, D. Culver “Skip” Smith, 
Steven W. Teppler, Jeffrey Albinson, 


and Joseph Corsmeir. The seminar 
will provide three hours of ethics CLE 
credit. 

Informal Ethics Opinions Service 
— The ethics opinion process con- 
tinues to rate as the most desirable 
service on membership surveys. The 
committee is committed to providing 
ethics guidance to Bar members and 
thanks the staff of the Ethics Depart- 
ment for their dedication, assistance, 
and support in providing such guid- 
ance throughout the year. Staff had 
another busy year on the Ethics Hot- 
line as it handled 20,689 hotline calls 
during the fiscal year 2006 in addition 
to providing hundreds of written staff 
opinions. 

Finally, the chair thanks the com- 
mittee members for their hard work 
over the last year. 

D. CuLver Situ, Chair 


Professionalism 

The mission of the Bar’s Standing 
Committee on Professionalism is to 
promote professionalism by the bench 
and Bar throughout Florida. As the 
committee started its new year last 
July, we noted how fortunate we were 
to inherent a legacy of good works 
from last year’s committee. This year’s 
committee resolved, however, not to 
be comfortable with a goal of simply 
maintaining those works for another 
year. Recognizing the significance of 
its mission and the debatable health 
of our profession, we committed our- 
selves to seek in all efforts to “broaden 
the base.” In particular, we committed 
ourselves to maximize participation in 
all of the committee’s ongoing projects 
while also creating new ways to engage 
every Bar member in the cause we 
have been charged to champion. In 
this regard, we have made a special 
effort to strengthen professionalism 
at the grassroots level by working to 
enhance communication between the 
circuits about professionalism activi- 
ties around Florida. 

The committee has developed over 
the years seven ongoing projects. Each 
of these projects was again managed 
by teams of committee members with 
each team having a chair to keep it 
moving forward. I am pleased to an- 
nounce significant progress promoting 
professionalism and fulfilling our col- 
lective responsibilities to the Supreme 
Court Commission on Professionalism, 
as well as to our fellow members of the 
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Bar. 

eMentoring — The eMentoring Team 
did an excellent job of completing its 
initial job: to review and critique the 
committee’s eMentoring program 
operated through the Bar’s Profes- 
sionalism Center. The committee 
received this team’s recommendation 
at its midyear meeting and decided to 
renew its commitment to sponsor a 
mentoring program. Accordingly, the 
eMentoring Team has since worked 
on implementing changes to realize 
its fullest potential. We should expect 
to see the important function mentor- 
ing plays in bringing young lawyers 
into our profession enhanced by the 
dedicated efforts of this team, chaired 
by Michael Faehner. 

“Professionalism Works!” — This 
project was initiated last year and 
proved once again to be hard to move 
forward. The goal has been to shine 
a spotlight on lawyers and judges 
deserving special recognition for ex- 
emplary service to our profession and 
community. Given a lack of nomina- 
tions during the project’s first year, 
an effort was made this year to create 
exposure for it with the help of staff 
at the professionalism center and at 
Bar headquarters. An effort also was 
made to review this project’s criteria 
for recognition. An effort is also being 
made through the networking team to 
take a different approach: not to focus 
on deeds as much as on the values, 
perspectives, and experiences of those 
who personify professionalism in Flor- 
ida. The means initially envisioned 
involve facilitating the publication of 
the thoughts on professionalism by 
various distinguished members of the 
bench and Bar of what professionalism 
means to them. The hope is to have at 
least three articles published before 
the end of the current year. 

The Masters Seminar — The Mas- 
ters Seminar is obviously a “high 
profile” project. This year’s seminar is 
June 28 during the Bar’s annual con- 
vention in Orlando. The team working 
on this project has named this year’s 
seminar Professionalism: You Know It 
When You See It and Why You Can’t 
Live Without It. Great emphasis 
has been placed on innovation and 
audience participation. This team is 
chaired by Rob Vargas. 

Award Projects — The teams han- 
dling the award projects have also 
been busy. The winners of the Hoeveler 


Judicial Award, the law faculty award, 
and the professionalism award (given 
to local Bar associations or other 
organizations for programs promot- 
ing professionalism) have all been 
determined and will be announced at 
the Bar’s convention. The team respon- 
sible for the student essay contest will 
also have its work done by that time. 
As each completes its work, each team 
will assess the level of participation 
and impact each award project had 
this year. The chairs are Hoeveler 
Judicial, Jim Edwards; law faculty 
award, Kathleen McLeroy; profession- 
alism award, Ted Leopold; and student 
essay contest, Tim Harrington. 

Networking: Circuit Outreach — 
Networking is a new initiative with a 
goal to ensure that all of Florida’s 20 
circuit professionalism committees are 
fully functioning. Behind this goal is a 
concern that the committee not simply 
“preach to the choir” but instead serve 
as a catalyst and facilitator to help 
grow the professionalism movement 
at the grassroots level. An important 
aspect was to create channels of com- 
munication by which our colleagues 
at the Henry Latimer Center for Pro- 
fessionalism can stay informed about 
those local efforts. In that way, bright 
ideas can be shared around Florida 
and progress with promoting a per- 
vasive culture of professionalism can 
be maximized. Moreover, the projects 
of the committee and the resources 
of the professionalism center can 
be leveraged to maximize their util- 
ity. This networking effort was also 
meant to include groups such as the 
Young Lawyers Division and the Real 
Property Section of the Bar; however, 
the primary focus this year was on the 
circuit professionalism committees. In 
this regard, a member of the standing 
committee was assigned to serve each 
circuit as the circuit’s liaison to the 
standing committee and professional- 
ism center. Each liaison was initially 
tasked to meet with their assigned 
circuit committee and advise that 
committee about the projects of the 
standing committee and the resources 
of the center. Each liaison also was 
tasked to assess the current status of 
their assigned circuit committee and 
to report their findings back to the 
standing committee. The team behind 
this effort has been chaired by Judge 
Lamar Battles. 

As I conclude my year as chair, I am 


inspired by the efforts of so many of 
the members of our standing commit- 
tee. These hardworking lawyers and 
judges truly distinguish themselves as 
they devote their precious time and en- 
ergy to strive at making our profession 
better. In particular, I would like to 
thank the vice chairs, Mary Hoelle and 
Ben Reiss, for their dedicated work 
in organizing the project teams and 
helping to energize each set of team 
members. I also am very thankful 
for each team leader who has worked 
hard to advance their projects. All of 
the projects taken together certainly 
do emphasize that there is a better 
way to practice law than what we see 
on the TV and sometimes read in the 
discipline records. The team chairs 
and members are each outstanding ex- 
amples of how to be a professional and 
each of their efforts on our committee’s 
projects this year simply prove that 
fact. I want to thank Car] Zahner and 
the others who work day in and day 
out at the Latimer Center for Profes- 
sionalism. Their efforts are consider- 
able and often go unnoticed. Thanks 
Carl, Becky, Carolyn, and Kathryn. 
Thanks to everyone associated with 
the committee for your efforts in sup- 
port of our common cause to promote 
professionalism across the Florida 
legal landscape. 

JuDGE JIM McCune, Chair 


Real Estate Certification 

The 2006-2007 year for the Real 
Estate Certification Committee saw 
a considerable amount of change, not 
in the law, but in the examination 
process. 

Results of the 2006 exam showed 
a lower than expected number of 
examinees (only 24 out of 42 applica- 
tions actually took the exam) and a 
somewhat disheartening passing rate 
of only 9 of 24 (38 percent), which rate 
was achieved only through applying a 
curve to the exam scale. 

While everyone recognizes that 
there is no entitlement to certification, 
the low passing percentage causes us 
to ask many questions from an inter- 
nal assessment standpoint and review 
of comments from applicants on the 
examination: Was the examination 
too difficult? Was it too technical and 
not practical enough? Did we not give 
out enough information on what was 
covered, or what to study, or how much 
time was necessary to prepare for 
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the exam? Was the pool of applicants 
somehow different from those in past 
years? 

Interestingly, the Board of Legal 
Specialization and Education (BLSE) 
looked at similar questions on an 
overall basis, not just in the area of 
real estate certification. As a result, 
through the prompting (and guidance) 
of the BLSE, the committee undertook 
the challenge of revamping the exam. 
We were guided through this process 
by Dr. Sue Legg from the University 
of Florida, who has been retained by 
the BLSE to consult on the issue of 
standardization of the exams among 
the certification areas and creation of 
an exam that can be better analyzed 
from year to year to answer these 
questions. 

Major changes to the 2008 real es- 
tate certification examination include: 
shortening fact patterns in multiple 
choice questions, clarification of areas 
of coverage, and a change in the overall 
scoring scale from 100 points to 360 
points. 

One other issue that caused the 
committee some concern: the increas- 
ing number of certified real estate 
lawyers involved in professional li- 
ability claims. Malpractice and disci- 
plinary records are reviewed as part 
of both the original and recertification 
application process. All claims are 
thoroughly vetted and taken seriously 
by the committee, on a confidential 
basis. 

In reviewing claims, we believe that 
it is not so much the quality of practice 
that is decreasing, but that the expec- 
tation of clients is increasing and, as 
all of us know in the legal profession, 
the amount of litigation against law- 
yers is increasing. 

Any professional liability claim, wheth- 
er for a new applicant or a recertifica- 
tion, is reviewed for a determination 
if the alleged acts of the lawyer affect 
fitness for certification as an “expert” 
in the practice of real estate law. For 
those lawyers whose recertification 
applications are pending, the policy of 
the BLSE and the Real Estate Certifi- 
cation Committee is to allow a lawyer 
to remain certified until the liability 
claim has been completely and finally 
resolved, even if the resolution bridges 
the recertification date. At the point 
of final resolution, the committee 
concludes its evaluation and makes 
a determination as to whether the 
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actions of the lawyer involved should 
affect certification. 

This is my final year on the Real 
Estate Certification Committee; after 
serving for six years, I am term lim- 
ited. Over this time, while the exam 
has changed and the composition of 
the committee has changed, what 
has not changed is the quality of the 
persons who have served. I have never 
been associated with brighter, more 
dedicated people in my 28 years of 
practicing law than those with whom 
I have worked (and it has been hard 
work) on this committee. I am thankful 
to have served and have learned far 
more than I have contributed. Also, 
I thank Carol Vaught, our assigned 
Florida Bar staff representative, for 
her tireless efforts: as all of us on the 
committee know that we could not do 
our work without her institutional 
knowledge and valuable insight. 
RicuarD A. ScHLOssER, Chair 


Rules of Judicial Administration 
In September and October 2006, 
a series of articles appeared in The 
Miami Herald concerning lawsuits 
in which all or parts of court files had 
been sealed and made inaccessible to 
the public. In some cases, the court 
files had been “super sealed,” meaning 
that even the existence of the case was 
not of record. The publicity generated 
by the “secret” files disclosure called 
into question the procedures by which 
trial courts closed or sealed public re- 
cords. In response to the disclosures, 
Chief Justice Fred Lewis asked the 
Rules of Judicial Administration Com- 
mittee (RJAC) to promulgate a new 
set of rules dealing with the sealing 
of court records. The committee was 
given about three weeks to propose 
amendments to RJA 2.420 that would 
prevent the problems disclosed in the 
Herald articles. A subcommittee of 
the RJAC was appointed, which was 
chaired by Scott Dimond and included 
Judge Margaret Steinbeck, Judge 
John Morgan, Judge Pauline Drayton, 
Alexandria Rieman, Jerry Gewirtz, 
Michael Band, Mark Klingensmith, 
Richard Levenstein, Elaine New, and 
Robert Pritchard. The subcommittee 
worked feverishly to complete the 
task within the assigned deadline and 
timely proposed amendments to Rule 
2.420 to address the problems and 
abuses involved in improper sealing 
of court records. The subcommittee’s 


recommendations were unanimously 
approved by the full committee and 
the Board of Governors. The Florida 
Supreme Court heard oral argument 
on the proposed rule on March 5, 2007. 
As of press time, the court had not en- 
tered an order on the proposed rule. 

Significant credit goes to Scott 
Dimond and the members of his 
subcommittee for aggressively pur- 
suing the task and producing a rule 
that was praised by different media 
organizations and First Amendment 
advocates. 

Subcommittees of the RJAC re- 
viewed each and every rule to deter- 
mine whether it is practical, current 
in its application, and relevant. The 
subcommittees determined that most 
of the rules were adequate but rec- 
ommended changes to Rule 2.160(c), 
which governs disqualification of 
judges and proposed that the rule be 
amended to require the movant to list 
the dates of all successful disqualifica- 
tion motions. 

Subcommittee C of RJAC, chaired 
by Jerry Gewirtz, proposed abolishing 
the strict term limits policy in effect 
for standing rules committees. The 
subcommittee proposed that the two- 
term limit currently in effect should be 
abandoned in favor of a requirement 
that at least one-third of committee 
appointments be persons who have 
not served on the committee on the 
previous term. The Board of Governors 
had previously adopted that policy but 
for reasons which remain unclear to 
this day, it was never implemented. 
The RJAC is attempting to have this 
matter placed back before the Board 
of Governors for reconsideration. At 
the September meeting, Bar president 
Hank Coxe appeared before the com- 
mittee to answer questions concerning 
the term limits policy. As of press time, 
the issue had not come before the 
Board of Governors. 

As a result of the application of the 
term limits rule, the RJAC has lost 
many valuable and productive mem- 
bers, including several past committee 
chairs. The committee decided this 
year to adopt a policy in which all past 
chairs of the RJAC would be invited to 
attend and participate as nonvoting 
members at meetings. The first meet- 
ing to which invitations had been ex- 
tended was the January meeting and 
the committee was fortunate to have 
had four past chairs in attendance. 
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At the request of the Supreme Court 
the RJAC studied and provided com- 
ments on various recommendations 
of the Supreme Court Committee on 
Privacy and Court Records. The court 
also asked the committee to review 
and comment on a report from the 
Judicial Branch Records Management 
Workgroup. Judge Pecko chaired the 
subcommittee that responded to the 
inquiry, and she was scheduled to 
represent the full committee before the 
Supreme Court at the oral argument 
in May. 

The committee is also considering 
an amendment to Rule 2.510(a) that 
would allow a nonmember of The 
Florida Bar to appear pro hac vice in 
a Florida proceeding if the attorney 
is a Florida resident and has an ap- 
plication pending for admission to The 
Florida Bar, as long as the attorney 
has not previously been denied admis- 
sion. 

The way the RJAC is currently 
structured, primary responsibility 
for proposing changes in the rules is 
delegated to subcommittees. The sub- 
committees this year have been very 
active, efficient, and thorough, and 
special credit goes to those who served 
as subcommittee chairs who, in addi- 
tion to those mentioned above include 
Lori Terens, John Roman, Judge Lisa 
Davidson, Judge Kathryn Pecko, and 
Judge Shelley Kravitz. 

Last, but certainly not least, the 
committee owes a great deal of grati- 
tude to Craig Shaw, the Bar liaison, 
who has stayed on top of deadlines, 
efficiently organized dozens of tele- 
phone conferences, and provided much 
thoughtful guidance to the chair and 
the full committee. 

Gary D. Fox, Chair 


Small Claims Rules 

This year the Small Claims Rules 
Committee was able to make sub- 
stantial headway. Form 7.321 Notice 
to Appear for Pretrial Conference/ 
Mediation was the subject of much 
of the discussion. However, the Su- 
preme Court has modified the form 
in the 2007 Small Claims Rules to 
exclude language that was added as 
a recommendation by the Alternative 
Dispute Resolution Committee. The 
Small Claims Rule Committee plans 
to address this form at a later time. 

In response to an administrative 
order issued June 30, 2006, by the Su- 


preme Court, the Small Claims Rules 
Committee, along with other Florida 
Bar rules committees, was asked to 
study whether changes to the rules 
were needed to implement recom- 
mendations 7 and 10 of the Report and 
Recommendation of the Committee on 
Privacy and Court Records. The Small 
Claims Rules Committee reviewed 
each small claims rule and form, and 
it recommended several amendments 
to the rule and forms. 

The committee recommended that 
the majority of the rules be left 
unchanged. The chair is especially 
grateful for the efforts of the privacy 
subcommittee (Scott Danner, chair; 
Dorothy DiFiore, Nicholas Romanello, 
Judge Keyser, John Maceluch, and 
Brian Forman) and Judge Robert Lee. 
The committee recommended a change 
to Rule 7.140, Trial, Form 7.300, Form 
7.340, Final Judgment and Form 
7.343, Fact Information Sheet. 

The overriding concern of the com- 
mittee was that the information re- 
quired should be submitted; however, 
such information should not be filed 
with the clerk’s office. 

The Small Claims Rules Committee 
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welcomed several new members and 
those members are already actively 
involved in participating on subcom- 
mittees. Attendance at the meetings 
has been very good. 

This year, the chair of the Small 
Claims Rule Committee served as the 
liaison to the Rules of Judicial Admin- 
istrations and actively participated in 
all meetings as well as serving on the 
subcommittees which addressed the 
issues of sealing records and term lim- 
its. These issues were presented to the 
membership of the Small Claims Rules 
Committee with members having the 
opportunity to provide feedback. 
JUDGE PAULINE M. Drayton, Chair 


State and Federal Government 
and Administrative Practice 
Certification 

In October 2006 Florida Bar Presi- 
dent Hank Coxe appointed the nine 
members of the inaugural certification 
committee responsible for the new 
State and Federal Government and 
Administrative Practice Certification 
program. The committee members 
are drawn from diverse practice 
backgrounds, including private prac- 
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titioners representing both public 
and private clients, administrative 
law judges, and government lawyers 
employed by the state and federal 
government in either the legislative 
or executive branches. 

Since the committee’s first meeting 
in October 2006, we have adopted 
standing policies, finalized the certi- 
fication application form, established 
test specifications, and crafted a solid 
content allocation plan for the ex- 
amination. All of these documents 
are available for potential applicants 
on The Florida Bar Web site. The fil- 
ing deadline for our initial class of 
applicants was February 28, 2007. 
Fifty-eight applications were received 
for the first cycle. Thirteen applicants 
will sit for the initial certification ex- 
amination to be administered in two 
locations (Tampa and Tallahassee) on 
October 1, 2007. The remaining 44 
45applicants have sought certification 
through the 20-year practice exemp- 
tion. The committee continues to work 
on reviewing the applications received 
in February, in addition to finalizing 
the examination. Through the excel- 
lent work of committee members and 
the able assistance of Bar staff, we 
hope to accomplish our remaining 
tasks well in advance of the October 
1, 2007 examination date. 

The members of the inaugural cer- 
tification committee are Allen Gross- 
man, Cathy Sellers, Judge Charles 
Samples, Judge Eleanor Hunter, 
George Waas, Keith Rizzardi, Scott 
Boyd, and ViceChair Mary Small- 
wood. 

WILuiaM E. WIiuiams, Chair 


Tax Law Certification 

Tax law was one of the two original 
areas of certification approved by the 
Florida Supreme Court in 1983. Tax 
law has the fifth largest number of 
certified lawyers of all the areas of cer- 
tification with 266 Florida Bar board 
certified tax lawyers. 

The committee is charged with en- 
suring that board certified tax lawyers 
have the special knowledge, skills, 
and proficiency to be identified to the 
public as specialists in their field. The 
requirements for certification and re- 
certification include a practice of law 
requirement, a substantial involve- 
ment test, an education component, 
and a peer review process. Attorneys 
who have been engaged in the fulltime 
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practice of law and have been a Bar 
member for five years may apply for 
certification if substantially involved 
in the practice of tax law (500 hours 
per year) for the last three years prior 
to application. For initial certification, 
the continuing legal education require- 
ment is 90 hours earned during those 
three years. For recertification, the 
CLE requirement is 125 hours during 
the preceding five years. Applicants 
also must pass the certification exam 
and receive peer review attesting to 
the attorney’s character, ethics, and 
reputation for professionalism and 
involvement in tax law. 

The committee was fortunate to have 
nine members practicing throughout 
the state with extensive expertise in 
many specialized areas of tax law. 
The members included Michael A. 
Lampert, vice chair, and Robert S. 
Bernstein, William V. Linne, Donna C. 
Litman, Margarita P. Muina, Dennis 
M. O'Leary, Lee J. Osiason, and David 
M. Silberstein. A special thanks to all 
of the committee members for their 
time commitment, diligence, and pro- 
fessionalism. 

During the year, the Tax Law Cer- 
tification Committee met four times 
— two times in person in Tampa and 
twice by telephone conference — to re- 
view applications for certification and 
recertification, prepare and grade the 
certification exam, and address other 
issues involving application of the cer- 
tification standards. In addition, two 
committee members were designated 
each month to be available to review 
requests for CLE credit. The commit- 
tee awarded credit to sponsors and to 
individuals attending qualified con- 
tinuing education programs as well as 
to attorneys lecturing or teaching tax 
law or authoring tax CLE outlines and 
articles. The committee also awarded 
partial credit for nontax continuing 
legal education related to the practice 
of a certified tax attorney. 

The tax certification exam was given 
on March 16, 2007, in Tampa. The 
exam consisted of three parts: The first 
requiring attorneys to answer seven 
of 10 questions covering a variety of 
fact patterns commonly encountered 
by tax practitioners; the second being 
a mandatory choice of entity question 
with professional responsibility con- 
siderations; and the third a long essay 
question addressing the attorney’s 
choice of topics including corporate 


tax, Florida state and local tax, federal 
transfer tax, practice and procedures 
before the IRS or income tax of estates 
and trusts. The third part of the exam 
also included a Circular 230 compo- 
nent. The committee spent many hours 
drafting the exam questions, formulat- 
ing the model’s answers, and grading 
exams. 

Donna C. Litman, former chair, 
completed her maximum tenure of six 
consecutive years of service, and she 
will be missed. The committee is grate- 
ful to Michele Acuff for her invaluable 
support as certification specialist, Wil- 
liam Kalish, BOG liaison, L. Howard 
Payne, BLSE liaison, and Dawna G. 
Bicknell, LSE director who provided 
the committee with her extensive 
knowledge and experience on BLSE 
policies. 

BENJAMIN A. JABLOW, Chair 


Traffic Court Rules 

As always, the Traffic Court Rules 
Committee was alive with passionate 
and lengthy debate. The Supreme 
Court affirmed the following amend- 
ments that were proposed during the 
last session. 

¢ Rule 6.040 was modified to define 
the term “counsel” as any attorney who 
represents a defendant. 

¢ Rule 6.455 was modified to limit 
the ability to modify a charging docu- 
ment to the issuing officer at the time 
of the scheduled hearing, prior to com- 
mencement. 

¢ Rule 6.630 was modified to remove 
the limiting language capping the com- 
pensation of hearing officers to $50 per 
hour. The change was based upon the 
disparity between the compensation 
structure for attorneys contracting 
for services with the court and the 
compensation of hearing officers. The 
new rule rectifies this inequity. 

This year, the committee focused 
its efforts to correct the disparity in 
the way that some of the rules were 
being applied throughout the state by 
amending the rules in order to clarify 
their application. The Traffic Court 
Rules Committee has recommended 
the following amendments to the cur- 
rent rules: 

An amendment to Rule 6.445 was 
proposed to require law enforcement 
to disclose the type and identifying 
number of a speed measuring device in 
the body of a citation. This amendment 
was proposed to provide notice of the 


specific speed measuring device used 
in a particular case. 

An amendment to Rule 6.600 was 
proposed that would standardize the 
procedure for hearings on citations 
that are past due. The purpose of this 
amendment is to bring uniformity to 
the treatment of similarly situated 
defendants across the state in regard 
to the time allowed for hearings on 
past due traffic citations. 

In addition, clerical amendments 
were approved for Rule 6.115 and Rule 
6.291. The amendments proposed re- 
aligned the statutory authority listed 
within the individual rules in order 
to account for the renumbering of the 
statutes 

Furthermore, the committee formal- 
ly responded to the Supreme Court’s 
administrative order regarding Pri- 
vacy and Court Records — resolution 
7. The position of the committee was 
that the nature of the traffic court 
proceedings do not in their normal 
course require the filing of private 
or sensitive information, other than 
basic identification information that 
appears on the face of a citation. For 
that reason the committee felt that 
Resolution Seven will not impact the 
traffic court rules. 

The committee also formally re- 
sponded to the Supreme Court’s 
administrative order regarding Reso- 
lution 10, the filing of discovery with 
the clerk. Again, the position of the 
committee was that the nature of the 
traffic court proceedings do not in their 
normal course require the filing of 
discovery, or other voluminous records 
with the clerk of courts. For this reason 
the committee feels that Resolution 10 
will not impact the current state of the 
Traffic Court Rules. 

Peter A. Sartes, Chair 


Unlicensed Practice of Law 

The Florida Supreme Court del- 
egated to The Florida Bar, as its 
official arm, the duty to investigate 
and prosecute allegations of unauthor- 
ized practice of law (UPL). The Rules 
Regulating The Florida Bar establish 
the statewide Standing Committee on 
Unlicensed Practice of Law to super- 
vise local circuit UPL committees. The 
circuit committees investigate reports 
of UPL and transmit their findings 
and litigation recommendations to 
the standing committee. The standing 
committee reports litigation recom- 


mendations it approves to the Board 
of Governors. After the Board of Gov- 
ernors approves, the Bar may initiate 
litigation seeking a civil injunction for 
UPL. The Bar may also file an action 
seeking indirect criminal contempt. 

This has been another busy year 
for the standing committee and The 
Florida Bar UPL staff in its efforts to 
protect the public from UPL. The types 
of cases the standing committee saw 
this past year are similar to those in 
past years — immigration, debt as- 
sistance companies, living trust mills, 
and “legal technicians.” We obtained 
injunctions from the Supreme Court of 
Florida against numerous individuals 
and companies providing immigration 
services, a nationwide document prep- 
aration firm with offices in Florida, a 
paralegal who was basically operating 
a law office, and an attorney licensed in 
another state who opened a law office 
in Florida and represented individuals 
in a law suit. 

Recent rule changes regarding the 
multijurisdictional practice of law 
(MJP) have resulted in a reduction in 
the number of complaints we received 
against out-of-state licensed attorneys. 
Those rules permit out-of-state attor- 
neys to provide limited legal services 
in Florida on a temporary basis under 
certain circumstances. The rules also 
subject out-of-state attorneys to the 
disciplinary authority of the Supreme 
Court of Florida while providing those 
legal services. So, while out-of-state 
lawyers may not engage in the unli- 
censed practice of law if their activ- 
ity falls within the rule, they can be 
disciplined for unethical conduct. The 
MJP rules also require out-of-state 
attorneys appearing in Florida courts 
and arbitrations to file a copy of their 
pro hac vice motion and a verified 
statement, respectively, with The 
Florida Bar. 

The standing committee also re- 
sponded to several requests from the 
Supreme Court of Florida. The stand- 
ing committee developed a policy of not 
prosecuting nonlawyer forms prepar- 
ers for the unlicensed practice of law 
for using spell checking, grammar 
checking, or proofreading computer 
software to correct spelling or gram- 
matical errors that are so obvious 
that the correction does not require 
discussions with the customer. The 
standing committee advised the court 
that a nonlawyer’s limited oral com- 


munications with a customer, which 
are permitted for forms approved by 
the Supreme Court of Florida, should 
not be permitted for the completion 
of immigration forms because of 
the large number of complaints and 
public harm we see in this area. In 
response to the court’s request that 
the Bar study the issue of respondents 
who repeatedly fail to pay monetary 
penalties as ordered by the court and 
the issue of prioritizing the financial 
obligations of restitution, costs, and 
penalties of respondents in UPL cases, 
the standing committee appointed a 
special subcommittee to study these 
issues and make recommendations. 

It was with a heavy heart that 
we mourned the passing of our good 
friend and colleague, Carl Patterson, 
a long time member of the standing 
committee. Carl, who served on many 
Bar committees throughout the years, 
died tragically in a car accident in 
October. Carl’s dedicated service and 
contribution to the committee will be 
sorely missed. 

Once again, this year saw some 
staffing changes in the UPL depart- 
ment. Mike Lojek, branch counsel in 
Tampa, returned to Idaho and Jennifer 
Broomfield joined us. Ms. Broomfield 
is quickly becoming a vital member of 
the department. Mary Fox, secretary 
for UPL counsel in Miami, retired af- 
ter 251% years with the Bar. We thank 
Mary for her many years of dedicated 
service and wish her all the best. Re- 
placing Mary is Donna Heinlein who 
moved over from the lawyer regulation 
department. 

As we conclude this year, I want to 
thank all of the public members and 
lawyers on the standing committee 
for their fine service. The standing 
committee gives a special thanks to 
the circuit committees: We know you 
are the unrecognized heart and soul 
of UPL enforcement for the court. All 
committee members, who contribute 
their valuable time and energy in 
protecting the public are especially 
appreciated. 

I also want to thank and recognize 
our staff counsel: Lori Holcomb, UPL 
director; Jeffrey Picker, assistant 
UPL director; UPL branch counsel: 
Jacquelyn Needelman (Miami); Janet 
Morgan (Ft. Lauderdale); Ghunise 
Coaxum (Orlando); Jennifer Broom- 
field (Tampa); and Monica Armster 
Rainge (Tallahassee); and their excel- 
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lent support staffs. This dedicated and 
hard working staff does an incredible 
job year after year. 

It is an honor and pleasure to work 
with you all. 
Bruce Lams, Chair 


Voluntary Bar Liaison 

The Florida Bar Voluntary Bar Li- 
aison Committee (VBLC) continues to 
serve as a liaison between The Florida 
Bar and voluntary bar associations 
throughout the state. Its mission 
involves improving communications 
between The Florida Bar and volun- 
tary bar associations, coordinating 
programs of The Florida Bar such as 
the annual Voluntary Bar Leaders 
Conference, providing a resource and 
information bank with regard to ac- 
tivities and concerns of voluntary bar 
associations, and advising the Board of 
Governors regarding interpretation of 
The Florida Bar programs to voluntary 
bar associations and individual mem- 
bers. 

The 2006-07 VBLC is fortunate 
to have the representation of more 
than 20 local bar associations. The 
Florida Bar leadership is continually 
supportive of bar associations and its 
activities. President Henry M. Coxe 
III and President-elect Francisco An- 
gones have both made many appear- 
ances at bar association functions and 
constantly emphasize the importance 
of voluntary bar associations to the 
Florida legal community. 

In September, the committee re- 
evaluated its mission and created 
concrete plans to achieve its goals. 
Members were appointed to serve on 
subcommittees established in 2005. 
Because achieving committee goals 
is a priority, the committee decided to 
revamp its subcommittees: Bar Lead- 
ers Conference, Bar Leaders Hand- 
book, Communications, Law Week, 
Member Outreach, Strategic Planning, 
Scholarship & Awards, and its newest 
addition, Justice Teaching. Taking an 
organizational approach was signifi- 
cant in establishing committee assign- 
ments and ensuring that all members 
are given an opportunity to assist in 
completing committee goals. 

The committee plans to increase 
participation in the Voluntary Bar 
Leaders Conference, increase greater 
communication between voluntary bar 
associations, provide accessibility to 
Web site resources, improve existing 
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Web site resources for voluntary bar 
associations, strengthen relationships 
with The Florida Bar Foundation and 
Florida Bar committees such as Mem- 
ber Outreach, and craft a strategic 
plan that serves as a vehicle to identify 
long range goals. 

Coordinating the Voluntary Bar 
Leaders Conference and the handbook 
remain at the forefront of VBLC ef- 
forts. In addition, the committee has 
implemented more comprehensive 
methods of transmitting information 
between The Florida Bar and local bar 
associations. While a “library of re- 
sources” is still underway to be added 
to the Voluntary Bar Center, the VBLC 
has already enhanced the center in 
many ways. Along with a new look and 
a simpler page layout allowing easier 
navigation, local bar associations now 
have the ability to update bar profile 
information electronically using the 
voluntary bar update form. Other ad- 
ditions to the center are the new URL, 
www.floridabar.org/voluntarybars, a 
photo gallery, more extensive ABA 
awards info, monthly editions of the 
Bar-to-Bar E-News, and a more infor- 
mative voluntary bar events calendar. 
The committee offers the Voluntary 
Bar Center on The Florida Bar Web 
site as the leading resource voluntary 
for bar leaders and members. 

In efforts to increase communica- 
tion, the VBLC is implementing an 
“adopt-a-bar” program where each 
committee member serves as a liaison 
for up to five local bar associations in 
their county, circuit, or region. This 
program allows VBLC members to 
assist smaller and/or bars lacking 
resources to enhance bar operations. 
The committee is also exploring differ- 
ent ways to reach out to all local bar 
associations. 

Since the launch of Justice Teach- 
ing by Chief Justice Fred R. Lewis, 
the committee has encouraged local 
voluntary bar associations to partici- 
pate and provide support for training 
sessions throughout the state. More 
than 25 bar associations have assisted 
in these efforts. 

The 2006 conference in Ft. Lauder- 
dale, The Future is Now: Leadership 
Training for Voluntary Bar Leaders 
Today and Tomorrow, was the high- 
light of the year. Conference attendees 
were impressed with the entire confer- 
ence, labeled by many attendees as 
“the best conference yet.” The success 


of this conference was due in part by 
the excellent event planning of the 
Broward County Bar Association and 
the planning committee. More than 
100 workshop participants discussed 
topics on leadership development, 
bar programs that work, nonprofit 
management, community outreach, 
fundraising, and grants. The commit- 
tee is grateful to the many sponsors of 
the conference. 

The 2007 conference, July 27-28, 
will take place in Orlando. The theme, 
Wonderful World of Voluntary Bars, 
will provide voluntary bar leaders 
— past, present, and incoming — with 
a wealth of information from financial 
crisis planning to enhancing com- 
munication vehicles. New voluntary 
bar leaders will learn the ropes about 
leading an association and past of- 
ficers and members of voluntary bar 
associations will be able to continue 
to network with other voluntary bar 
leaders and members from around the 
state. In addition to the committee, 
the conference is coordinated by the 
Florida Council of Bar Executives and 
the Florida Council of Bar Association 
Presidents. 

As a service to voluntary bar asso- 
ciation leaders, presidents, and presi- 
dent-elects continue to receive The 
Florida Bar’s Daily News Summary, 
a daily digest of news events of inter- 
est to members of The Florida Bar. All 
association officers are listed on The 
Florida Bar’s Web site, www.floridabar. 
org/voluntarybars. The Voluntary Bar 
Liaison Committee also coordinates 
publication of the Spotlight Page in 
The Florida Bar Journal, in which 
activities of voluntary bar associations 
are highlighted. 

With full support of The Florida Bar, 
the VBLC will continue to serve as a 
viable link between the state Bar and 
the voluntary bar associations and 
support the valuable efforts of the 
volunteer attorneys throughout the 
state. 

MELANIE ANN Hines, Chair 


Wills, Trusts & Estates 
Certification 

The Wills, Trusts and Estates Cer- 
tification Committee met five times 
during the 2006-2007 Bar year and 
also held two teleconferences. The 
committee will meet during June 
2007 to complete grading of the 2007 
certification examination. 
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Several major projects were ac- 
complished during the past year. The 
committee reviewed 97 recertification 
applications, of which 94 have been 
approved, and three are pending. 
The committee also reviewed and 
approved applications to take the 
certification examination given on 
May 18, 2007. In addition, along with 
all other certification committees, the 
Wills, Trusts & Estates Certification 
Committee participated in a Board 
of Legal Specialization and Educa- 
tion project to review and update the 
specifications for content areas tested 
by the certification examination, as 
well as the procedures for preparing 
and grading the examination. Finally, 
the committee released sample essay 
and multiple choice questions to ap- 
plicants to assist in their preparation 
for the examination, and a committee 
representative spoke at the 2006 and 
2007 Wills, Trusts & Estates Certifica- 
tion review courses to highlight exami- 
nation-related information which has 
been released to applicants. 

In May 2006, 15 applicants took 
the certification examination. Eleven 
of them passed the examination for a 
pass rate of 73 percent. Presently, a 
total of 331 attorneys are certified in 
the area of wills, trusts, and estates. 

The committee continues to review 
the examination format and the infor- 
mation provided to applicants before 
the examination to ensure that the 
examination is fair, yet continues to 
be a rigorous test of the applicants’ 
expertise and all relevant areas of the 
practice. The committee continues to 
stress the importance of certification. 
The certification program allows the 
public to know that an attorney is well 
qualified in a specialty through inde- 
pendent verification of the attorney’s 
continuing legal education, peer re- 
view, substantial involvement in the 
practice area, and performance on a 
comprehensive examination. The com- 
mittee encourages all who are quali- 
fied to apply and take the examination 
in order to become certified. 

Nancy S. FREEMAN, Chair 


Workers’ Compensation 
Certification 

There are currently 222 board certi- 
fied workers’ compensation attorneys 
practicing within Florida. Seven at- 
torneys were scheduled to take the 
board certification exam in May 2007. 


The total number of board certified 
workers’ compensation attorneys has 
decreased slightly since 2003. More 
significantly, the number of attorneys 
applying to take the certification exam 
have decreased significantly. This is 
almost certainly a function of the dra- 
matic changes to F‘S. Ch. 440, enacted 
in 2003 by the Florida Legislature. 

The 2003 amendments to Florida’s 
workers’ compensation law achieved 
their designed effect of reducing 
litigation. According to Deputy Chief 
Judge Langham in the Annual Re- 
port of the Office of the Judges of 
Compensation Claims, petitions for 
benefits have decreased at an annual 
rate of 15 percent since the 2003 
amendments. With the decrease in 
workers’ compensation litigation has 
come a corresponding decrease in at- 
torneys seeking board certification in 
workers’ compensation. Data would 
seem to indicate that this reduction 
in litigation has now leveled out 
and there is anecdotal information 
indicating that the number of final 
hearings has increased in certain 
jurisdictions. 

Regardless of the decrease in the 
rate of litigation, workers’ compen- 
sation continues to be an active area 
of practice with greater incentives 
toward compromise and settlement, 
as opposed to litigation, for resolu- 
tion of disputes. This is hardly the 
first time in the history of Florida’s 
workers’ compensation law there 
have been fluctuations in the rate 
of litigation. 

Despite practicing during a time 
when fewer merits hearings are con- 
ducted, the vast majority of board cer- 
tified attorneys wish to maintain their 
certification status and find it to be a 
valuable asset in what continues to be 
a busy practice. Applicants continue 
to seek certification and the number 
of those applicants will increase if 
and when the rates of litigation also 
increase. 

Our committee has just completed 
the final draft of the 2007 workers’ 
compensation examination. To ensure 
the benefits of board certification are 
known to members of the Bar, our 
committee members have published 
articles and have spoken in educa- 
tional seminars regarding the value of 
board certification. For those efforts, as 
well as for the hard work by all of our 
committee members, I would like to 


extend thanks to Brian Bolton, Laura 
Ferrante, Dawn Hayes, Bob Keeter, Gil 
Panzer, Judge Thomas Sculco, Barry 
Stein, and John Unzicker. Their dedi- 
cation and professionalism have made 
it a pleasure to be chair of the Workers’ 
Compensation Board Certification 
Committee. 

R. STEPHEN Coonrop, Chair 


Workers’ Compensation Rules 

In February 2005, the Workers’ 
Compensation Rules Committee 
was created to review the Rules of 
Workers’ Compensation Procedure 
and suggest to the Division of Ad- 
ministrative Hearings (DOAH) any 
amendments necessary for the effi- 
cient practice of workers’ compensa- 
tion in the state of Florida. During 
the past year, the committee met in 
August 2006 to discuss the proposed 
Rules of Workers’ Compensation 
Procedure published by Chief Judge 
Robert Cohen from the DOAH. Public 
hearings were scheduled for com- 
ment in Orlando and Jacksonville, 
both of which were attended by com- 
mittee members. Additionally, the 
committee sent correspondence to 
Chief Judge Cohen with comments 
regarding several of the amendments 
proposed in the new rules. The Rules 
of Workers’ Compensation Procedure 
were eventually promulgated in No- 
vember 2006. 

The committee formed subcom- 
mittees to review proposed pretrial 
stipulation and mediation report 
forms from the DOAH Rules Advisory 
Committee, as well as to review and 
develop proposed uniform settlement 
releases. Additionally, the chair re- 
cently participated in a Civil Rules 
of Procedure Committee telephone 
conference regarding e-filing and e- 
discovery. The committee will discuss 
e-discovery and propose language to 
the DOAH Rules Advisory Commit- 
tee. 

Currently the committee is com- 
posed of the following members: Craig 
Gibbs, vice chair, Albert Garcia, Allison 
Hauser, Christopher Petruccelli, Dawn 
Traverso, James Price, Jeff Jacobs, Jeff 
Rubin, John Schickel, John Unzicker, 
and Mark KEckels. The Florida Bar 
liaison is Dawn Saucier. I would like 
to thank all of the committee members 
and Ms. Saucier for their hard work 
throughout the past year. 

Ricarpo Mora.es, Chair 
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APPELLATE PRACTICE 


by Julia Luyster 


Appellate Standards of Review in Criminal Matters 
Part 2 


he appellate standard of 

review defines the man- 

ner and scope of an ap- 

pellate court’s review of 
a lower tribunal’s actions whether 
it is the actions of a judge, jury, or 
administrative body. Part one of 
this article identified the appropri- 
ate standard of review for specific 
civil, family law, and administra- 
tive matters. This article identifies 
the appropriate standard of review 
for specific criminal matters as a 
companion piece to part one of this 
article published in the May issue 
of The Florida Bar Journal. 


Criminal Cases 
A) Preliminary Issues 

1)Motion to Dismiss 

The standard of review for dis- 
missal of the state’s charge against 
a defendant is de novo.' 

2)Motion to Suppress 

A trial court’s ruling on a mo- 
tion to suppress is presumed cor- 
rect.” These often present mixed 
questions of law and fact that the 
appellate court must review inde- 
pendently.* 

3)Speedy Trial 

The standard of review applied to 
an order on a motion for discharge 
under the speedy trial rule depends 
upon whether the order is based 
upon a finding of fact or a conclu- 
sion of law, with factual disputes 
reviewed for competent substantial 
evidence.* 

4)Double Jeopardy 

Whether a sentence violates 
double jeopardy is reviewed de 
novo.° 

5) Discovery Violations 
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A trial court’s ruling on whether 
a discovery violation warrants ex- 
clusion of the evidence or testimony 
is discretionary. This decision is not 
disturbed absent a clear showing of 
abuse of discretion.® 

When defense evidence is errone- 
ously excluded for alleged discovery 
violations, the court must review 
the ruling under a harmless er- 
ror analysis. It must determine 
whether the erroneously excluded 
evidence could have had an effect 
on the jury favorable to the defen- 
dant or if the improper exclusion 
could have reasonably affected the 
outcome of the case. If the evidence 
may have affected the outcome, 
then the error is not harmless.’ 

6)Richardson Violations 

For Richardson violations, appel- 
late review is appropriate under 
either of two prongs. First, “if the 
record is insufficient for the appel- 
late court to determine that the 
defense was not prejudiced by the 
discovery violation, the [s]tate has 
not met its burden to establish 
harmless error, and the error must 
be considered harmful.”® Alterna- 
tively, the appellate court must 
consider whether there is a reason- 
able probability that the discovery 
violation procedurally prejudiced 
the defense. 

7)Defendant’s Competence 

The standard of review of a 
trial court’s determination of a 
defendant’s competence to stand 
trial is the abuse of discretion 
standard.'’° In determining a de- 
fendant’s competence to stand trial, 
the trial court decides whether the 
defendant has “sufficient present 


ability to consult with his lawyer 
with a reasonable degree of rational 
understanding — and whether he 
has a rational as well as a factual 
understanding of the proceedings 
against him.”!! 

8)Pretrial Release 

“Matters relating to the setting 
of bail and the conditions attached 
to a defendant’s pretrial release on 
bail are reviewed under an abuse 
of discretion standard.”” 

9)Venue 

The standard of review for an 
order on motion to transfer venue 
is abuse of discretion.'* 

10) Disqualification of Judge 

The proper standard of review for 
disqualifying a judge is de novo." 

11) Issue of Availability 

A trial court’s determination on 
the issue of a witness’ availability 
is reviewed for abuse of discretion.'® 
Discretion is abused only when the 
judicial action is “arbitrary, fanci- 
ful, or unreasonable, which is an- 
other way of saying that discretion 
is abused only where no reasonable 
person would take the view adopted 
by the trial court.”'® 
B) Plea Issues on Direct Appeal 

1)Denial of Motion to Withdraw 
Plea 

A trial court’s order on a motion 
to withdraw a plea is reviewed for 
an abuse of discretion.'’ When the 
motion is filed after sentencing, 
the appellate court will reverse 
only when a manifest injustice oc- 
curs.'® 
C) Trial Issues 

1)Voir Dire Problems 

a)Challenge for Cause 
A juror is excused for cause when 
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there is reasonable doubt the juror 
will be able to render an impartial 
verdict.'? The appellate court re- 
views a ruling on a challenge for 
cause for abuse of discretion.” 

2)Prosecutorial Misconduct 

The scope of review for improper 
argument is whether the appellate 
court can see from the record that 
the prosecutor’s conduct did not 
prejudice the defendant. Unless 
this conclusion can be drawn from 
the record, the judgment should be 
reversed.”' The general rule is that 
“failing to raise a contemporaneous 
objection when improper closing 
argument comments are made 
waives any claim concerning such 
comments for appellate review.”” 
The only exception to this rule is 
when the unobjected-to comments 
rise to the level of fundamental 
error. “In order for an error to be 
fundamental and justify reversal 
in the absence of a timely objection, 
the error must reach down into the 
validity of the trial itself to the ex- 
tent that a verdict of guilty could 
not have been obtained without the 
alleged error.””* 

3)Sufficiency of Evidence 

In a death penalty case, the 
Florida Supreme Court reviews the 
sufficiency of the evidence in the 
light most favorable to the state to 
determine whether a rational trier 
of fact could have found the exis- 
tence of the elements of the crime 
beyond a reasonable doubt.” 

a)Motion for Judgment of Ac- 

quittal 

The court reviews de novo a 
trial court’s denial of a motion for 
judgment of acquittal, for the sole 
purpose of determining whether 
the evidence is legally sufficient.” 
The conviction is affirmed unless 
it is supported by competent, sub- 
stantial evidence.” The appellate 
court determines, when viewing the 
evidence in the light most favorable 
to the state, if sufficient evidence 
exists that would permit a rational 
trier of fact to find the elements 
of the crime beyond a reasonable 
doubt.”’ 

b)Circumstantial Evidence 

When a case is based solely on 

circumstantial evidence, a special 


standard of review of the suffi- 
ciency of the evidence applies.”* The 
burden is on the state to introduce 
competent evidence inconsistent 
with any reasonable hypothesis of 
innocence in order for the convic- 
tion to be sustained.”® 

4)Williams Rule Evidence 

A trial court’s decision to ad- 
mit collateral crime evidence is 
reviewed for an abuse of discre- 
tion.*’ A party may be permitted to 
introduce collateral crime evidence 
when it is relevant to prove a ma- 
terial fact. However, this type of 
evidence is inadmissible when it is 
relevant solely to prove bad charac- 
ter or propensity.*' Because of the 
strict standard of relevancy that 
applies, collateral crime evidence 
is admissible as Williams rule evi- 
dence only if it is strikingly similar 
to the charged crime and the simi- 
larity is so unique as to constitute 
“fingerprint” evidence.” 

“The erroneous admission of ir- 
relevant collateral crimes evidence 
‘is presumed harmful error because 
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of the danger that a jury will take 
the bad character or propensity . . . 
as evidence of guilt of the crime 
charged.”** The harmless error test 
places the burden on the state to 
prove beyond a reasonable doubt 
that there is “no reasonable possi- 
bility that the error contributed to 
the conviction.” A trial court’s ex- 
clusion of similar crimes committed 
by another person for exculpatory 
purposes, generally referred to as 
“reverse Williams rule evidence,” is 
also subject to an abuse of discre- 
tion review.” 

5) Giglio Violation 

To establish a Giglio violation, a 
petitioner must show that 1) some 
testimony at trial was false; 2) the 
prosecutor knew that the testimony 
was false; and 3) the testimony 
was material.*° The court applies a 
mixed standard of review to Giglio 
claims, “deferring to the factual 
findings made by the trial court to 
the extent they are supported by 
competent, substantial evidence, 
but reviewing de novo the applica- 
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tion of those facts to the law.”*’ 

6)Jury Instructions 

A trial court’s decision on jury 
instructions is reviewed under the 
abuse of discretion standard.** The 
standard has also been character- 
ized as a mixed standard of de novo 
and abuse of discretion because 
deciding whether to instruct the 
jury on a particular subject begins 
as a rule-bound exercise.*” 

7)Motion for New Trial 

The standard of review of a mo- 
tion for new trial depends upon 
the subject matter of the motion. 
For example, the appellate court’s 
standard of review of a trial court’s 
order granting or denying a motion 
for new trial on the ground of juror 
misconduct is abuse of discretion.*° 
But the question of whether a sus- 
pect is in custody is a mixed ques- 
tion of law and fact. Mixed ques- 
tions of law and fact that ultimately 
determine constitutional rights are 
ordinarily reviewed by a two-step 
approach, deferring to the trial 
court on questions of historical fact 
while conducting a de novo review 
of the constitutional question.*! 

8)Juror Misconduct 

Addressing allegations of juror 
misconduct is within the discretion 
of the trial court.*? Before making 
an inquiry, the trial court must 
determine if the matters inhere in 
the verdict and are subjective in na- 
ture or are outside the verdict and 
objective in nature.* If the conduct 
does not inhere in the verdict, then 
the trial court may inquire of the 
misconduct.** Whether a new trial 
should be granted for juror miscon- 
duct is a burden placed on the mov- 
ing party.*° Once the movant proves 
actual juror misconduct, he or she 
is entitled to a new trial unless the 
opposing party demonstrates there 
is no reasonable possibility that the 
misconduct affected the verdict.*® 
D) Sentencing Issues 

A sentencing error constituting 
an illegal sentence is reviewed de 
novo.*’ 

1)Length of sentence 

a)Guidelines 
i) Scoresheet 

The proper application of 

scoresheets is a question of law 
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Decisions that fail 
to admit mitigating 
evidence are 
reviewed under 
the harmless error 
standard and 
affirmed if found to 
be harmless beyond 
a reasonable doubt. 


reviewed de novo. On appeal from 
a denial of a Fla. R. Crim. P. 
3.800(a) motion to correct an illegal 
sentence on the basis of the court 
records, demonstrating on their 
face the movant’s entitlement to 
relief, is the question of whether 
the same sentence could have been 
imposed on the basis of a corrected 
scoresheet.* A trial court’s error in 
using a multiplier in a defendant’s 
sentencing scoresheet is not harm- 
less error, even if the sentence 
imposed falls within the corrected 
sentencing range, if the appellate 
court cannot conclude beyond a 
reasonable doubt that the trial 
court would have imposed the same 
sentence absent the scoresheet er- 
ror.*® The legality of a sentence is 
a question of law and is subject to 
de novo review.”” 
ii) Departure Reasons 

A trial court’s determination as 
to whether a departure from the 
sentencing guidelines’ minimum 
sentence is the best sentencing op- 
tion for the defendant is reviewed 
for an abuse of discretion. The 
appellate court must sustain the 
trial court’s determination unless 
no reasonable person would agree 
with the trial court’s decision.*! 

b)Statutory Maximums 

The trial judge has considerable 
discretion as to which sentence 
to impose. When the sentence is 
within statutory minimums or 
maximums, appellate review is 


limited to determining whether 
the process used by the judge was 
fair, and particularly, whether the 
factors considered were relevant 
and reliable.*” 
c) Enhancements 
In reviewing an aggravating fac- 
tor challenged on appeal of a capital 
murder proceeding, the task of the 
Florida Supreme Court is to review 
the record to determine whether 
the trial court applied the correct 
rule of law for each aggravating 
circumstance and, if so, whether 
competent, substantial evidence 
supported its finding.*® 
d) Mitigation 
The standards of review of the 
trial court’s findings of mitigation 
are 1) whether a particular circum- 
stance is truly mitigating in nature 
—a question of law and subject to de 
novo review by the appellate court; 2) 
whether a mitigating circumstance 
has been established by the evidence 
in a given case — a question of fact 
and subject to the competent, sub- 
stantial evidence standard; and 3) 
the weight assigned to a mitigating 
circumstance — a question within 
the trial court’s discretion and sub- 
ject to the abuse of discretion stan- 
dard.™ Decisions that fail to admit 
mitigating evidence are reviewed 
under the harmless error standard 
and affirmed if found to be harmless 
beyond a reasonable doubt.*° 
e)Jail/Prison Credit 
When the issue is credit for jail 
time served, if the record reflects 
that a defendant has served time 
prior to sentencing on the charge 
for which he was tried and con- 
victed, and the sentence does not 
properly credit the defendant with 
time served, then the sentence may 
be challenged under Florida Rule 
of Criminal Procedure 3.800.*° The 
trial court reviews the appropriate 
records and determines whether 
the defendant has received the 
correct credit for time served. The 
standard of review after a summary 
denial of a Rule 3.800(a) motion is 
that unless the record shows con- 
clusively that the appellant is en- 
titled to no relief, the order must be 
reversed and the cause remanded 
for an evidentiary hearing.*’ 
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f) Concurrent/Consecutive 

There is no bright line test for 
distinguishing a single criminal 
episode from separate criminal 
episodes.** Instead, the court must 
focus on the facts of each case.®*® 
Courts consider factors such as the 
nature, time, place, and number of 
victims involved.® Whether the two 
offenses were committed during a 
single criminal episode is a ques- 
tion of fact.*! As a factual issue, the 
standard of review is abuse of discre- 
tion, and the appellate court must 
affirm the sentence if the trial court 
applied the correct rule of law and 
made factual findings supported by 
competent, substantial evidence.” 

g) Habitual Offender 

Improper habitualization of a 
defendant, contrary to specific 
statutory requirements, is a “pat- 
ent,” “serious” error that has a 
quantifiable effect on the length of 
the defendant’s incarceration and is 
“fundamental error” that should be 
corrected on direct appeal even if not 
preserved for review. 

2) Probation/Community Control 

To establish that someone on com- 
munity control or probation violated 
supervision by committing a new 
law violation, the state must prove 
by a preponderance of the evidence 
the person committed the charged 
offense. This is proof that leads 
the fact-finder to conclude that the 
existence of a contested fact is more 
probable than its nonexistence.” 
“Sufficiency of the evidence is gen- 
erally an issue of law that should 
be decided pursuant to the de novo 
standard of review.” A deferential 
standard of review is applied to 
claims of insufficiency of the evi- 
dence. The appellate court must de- 
termine “whether, after all conflicts 
in the evidence and all reasonable 
inferences therefrom have been 
resolved in favor of the verdict on 
appeal, there is competent, substan- 
tial evidence to support the verdict 
and judgment.” The appellate court 
first applies the de novo standard of 
review to determine that competent, 
substantial evidence supports the 
trial court’s finding that a defen- 
dant committed a new law violation. 
Then, the appellate court applies 


Absent an abuse 
of discretion, 
determining whether 
the violation of 
probation is willful 
and substantial is a 
factual question that 
is left to the 
trial court. 


the abuse of discretion standard to 
determine whether the trial court 
erred in determining that this new 
law violation constituted a substan- 
tial and willful violation warranting 
revocation of the defendant’s com- 
munity control or probation. 
a) Imposing Conditions 

The standard of review for a viola- 
tion of probation determination is 
abuse of discretion.” 

b)Sentence Upon Violation 

The standard of review for sen- 
tencing after revocation of probation 
is de novo.” 
E) Substantive Issues 

1)Findings of Probation/Commu- 
nity Control Violations 

A violation of probation must be 
willful and substantial before a de- 
fendant’s probation can be revoked.” 
The state has the burden of estab- 
lishing a willful and substantial 
violation of probation by the greater 
weight of the evidence.” A technical 
violation of the probation provision 
is insufficient to meet this burden.” 
Absent an abuse of discretion, de- 
termining whether the violation of 
probation is willful and substantial 
is a factual question that is left to 
the trial court.’* The trial court, not 
the appellate court, evaluates the 
motive, intent, and attitude of the 
defendant.” The language used in 
the condition of probation is deter- 
minative of the probationer’s duties 
and responsibilities while on proba- 
tion.” 


Violation of probation cases adhere 
to strict due process requirements.” 
A probationer must be charged with 
a violation for the reasons stated in 
the affidavit filed, and these reasons 
must be established by competent, 
substantial evidence at the hear- 
ing.”* The violation must mirror the 
language of the condition of proba- 
tion allegedly violated.” 

F) Post-conviction Issues 

Denial of a defendant’s motion for 
judgment of acquittal is reviewed 
de novo.* But, generally, a convic- 
tion will not be reversed on appeal 
if it is supported by competent, 
substantial evidence.*' If a rational 
trier of fact could find the existence 
of the elements of the crime beyond 
a reasonable doubt, after viewing 
the evidence in the light most favor- 
able to the state, there is sufficient 
evidence to sustain a conviction.” 

1)Ineffective Assistance of Coun- 
sel Raised Post-conviction 

The appellate court applies a 
mixed standard of review to inef- 
fective assistance of counsel claims, 
deferring to the trial court for find- 
ings of fact, but reviewing questions 
of law de novo.** For the summary 
denial of a post-conviction motion for 
relief based on ineffective assistance 
of counsel, the standard of review 
is that “unless the record shows 
conclusively that the appellant is 
entitled to no relief, the order shall 
be reversed and the cause remanded 
for an evidentiary hearing.”™ 


Conclusion 

On appeal, the standard of review 
for each issue must be discussed. 
Hopefully, this article — and part 
one of this article published in the 
May issue of the Journal and avail- 
able at www.floridabar.org — will 
be a resource for the practitioner to 
begin that discussion.O 
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REAL PROPERTY, PROBATE AND 
Trust Law 


by Jeffrey A. Baskies 


The New Homestead Trap: 
Surviving Spouses Are Trapped by Life Estates They 
No Longer Want and Can No Longer Afford 


lorida’s homestead laws 

have created a new trap for 

surviving spouses — the life 

estate that was designed to 
protect them has instead trapped 
them in homes they no longer want 
and can no longer afford. 

This situation has become acute 
as a result of the convergence of 
several developments over the past 
five years. There has been a tre- 
mendous increase in property taxes 
statewide. While many homesteads 
have benefited from the “save our 
homes” cap on ad valorem property 
taxes, for those that were purchased 
in the last few years, the base for 
property taxes may already be 
inflated.' Homeowners’ insurance 
costs for everyone have increased 
as much as several hundred percent. 
For many surviving spouses, there 
have been special assessments for 
condo and homeowners’ associations 
for hurricane damage. For those 
in single family homes, many have 
had to pay for significant repairs 
not covered by insurance. Floridians 
benefiting from the “save our homes” 
cap on their property taxes have a 
generalized fear of moving, because 
to do so could result in significantly 
increased taxes as a result of pur- 
chasing a new home (even a less 
expensive one). Finally, as a result 
of increased property values, many 
surviving spouses who want to move 
fear they cannot find a reasonable 
alternative place to live. 

Combined, these factors have cre- 
ated a difficult situation for many 
Florida residents. But, when coupled 
with an inability to alter or sell their 
life interests, many surviving spous- 


es are trapped in their homesteads. If 
they no longer desire to live in their 
homes or they can no longer afford 
to do so, what can they do and where 
can they go? 

Florida case law affords no re- 
lief for life tenants who want to 
move. There is neither a suitable 
remedy nor any means to sever the 
tenancies. To make matters worse, 
the Florida Statutes have become 
even more onerous for life tenants, 
not only causing them to bear 100 
percent of the property taxes and 
insurance costs, but also virtually 
100 percent of all assessments for 
repairs and improvements as well. 

Thus, as property values have 
soared — to the benefit of the re- 
mainder beneficiaries — the costs 
of maintaining the properties have 
also soared — to the detriment of the 
life tenants — with no relief in sight 
for the life tenants. This situation 
has created significant inequities in 
the life tenant and remaindermen 
relationships. 


Costs Borne by Life Tenants 
F.S. §738.801 provides in part 
that “the provisions of F.S. §738.701- 
738.705 ... shall govern the ap- 
portionment of expenses between 
tenants and remaindermen when 
no trust has been created....” In the 
absence of some agreement, those 
provisions apply to all life estate/re- 
mainder situations created by the 
Florida homestead laws (created 
by the constitutional restrictions 
on devise in art. X, §4 of the state’s 
constitution and FS. §732.401). 
Taken together, these statutes 
require the life tenant to pay: 


e All of the ordinary expenses 
incurred in connection with the 
administration, management, or 
preservation of property, including 
ordinary repairs (including condo 
or homeowners’ association main- 
tenance charges) and regularly re- 
curring taxes (ad valorem property 
taxes).” 

e The interest portion of mortgage 
payments, if any, on the property.* 

e Recurring premiums on insur- 
ance covering the loss of a principal 
asset or the loss of income from or 
use of the asset.‘ 

¢ The costs of, or special taxes or 
assessments for, an improvement 
representing an addition of value to 
property shall be paid by the tenant 
when the improvement is not reason- 
ably expected to outlast the estate of 
the tenant. In all other cases, a part 
only shall be paid by the tenant, 
ascertainable based on the present 
value of the tenant’s estate (actuari- 
ally).° 

Thus, surviving spouses — who are 
ostensibly “protected” by the Florida 
Constitution and statutes (given the 
“right” to live “rent-free in a home- 
stead”) — are required to bear 100 
percent of the burden of the state’s 
two largest fiscal crises: the escala- 
tion in property taxes and homeown- 
ers’ insurance. In addition, costs of 
ordinary upkeep, interest payments 
on mortgages and, in many cases, vir- 
tually all of the special assessments 
are also the burden of the surviving 
spouse. Further exacerbating the 
situation, many widows live in com- 
munities which have charged (and 
are still charging) assessments to 
repair common areas damaged by 
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the hurricanes the state faced these 
past few years — with the promise 
of active hurricane seasons for the 
foreseeable future. 

While the surviving spouses have 
borne all of these huge increases in 
their costs of living, the remainder 
beneficiaries have seen property 
values double in most of the state 
(and increase three to five times in 
some areas) over the past five to 10 
years. One hundred percent of that 
appreciation inures to the benefit of 
the remainder beneficiaries, while 
they are not forced to pay for any of 
these increased expenses. 

Contrast the “rent free” use of the 
property by the widow with the “free 
ride” the remainder beneficiaries 
have had on property values, and 
ask who is being helped and who 
is being harmed by our homestead 
“protections”? The costs of property 
taxes and homeowners’ insurance 
have skyrocketed at the same time 
property values have appreciated 
at a meteoric pace. This situation 
has exposed in stark relief the dis- 
crepancy in treatment and benefits 
of surviving spouse life tenants and 
remainder beneficiaries. 


Impact on Families 

In families where the surviving 
spouse is also the parent of the 
remainder beneficiaries, and where 
there is family harmony, this situa- 
tion may not be intolerable. Indeed, 
where the homestead was not elected 
to be treated as QTIP (qualified 
terminable interest property) in the 
estate of the first spouse to die, there 
may be an estate planning benefit 
to the surviving spouse paying the 
high property maintenance and tax 
costs while the property appreciates 
for the benefit of the children. If the 
homestead will not be part of the sur- 
viving spouse’s taxable estate, then 
the payments deplete the surviving 
spouse’s personal and taxable assets 
while the property value increases 
inure to the children tax free. This 
is a positive estate planning oppor- 
tunity for the family. 

Further, if the costs of the life ten- 
ant are becoming too burdensome, 
and if there are not additional estate 
planning benefits to depleting the 
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surviving spouse’s assets, then co- 
operative families may make adjust- 
ments for one another. The children 
might gift their parent some funds 
to pay these expenses to ameliorate 
the impact of the increasing costs. 

However, as so often happens 
many homesteads are owned in 
mixed families (e.g., a stepparent 
widow and stepchildren remainder 
beneficiaries). As also frequently 
happens, these familial situations 
are fraught with animosity. The 
children may resent the surviving 
spouse for a host of actual or per- 
ceived wrongs. Where the parties 
do not get along, the inequities that 
the surviving spouse may feel that 
he or she suffers as a result of the 
homestead trap could easily reach a 
boiling point. 


Are There Any Remedies? 
Right to Rent but Not to Partition 

For reasons described above, and 
also for other personal reasons, such 
as desire to move closer to family or 
a need to move into assisted living, 
many surviving spouses no longer 
wish to live in the homes they in- 
herited or they can no longer afford 
to maintain. Unfortunately, they 
may not be able to afford to leave 
unless the homestead is sold and 
the surviving spouse’s share of the 
proceeds either produces sufficient 
income or provides enough assets (if 
the proceeds of the sale are split) to 
the surviving spouse. 

Presently, the sole relief that 
seems available to the surviving 
spouse in that situation is the right 
to rent the property and keep the 
rent payments. But if the surviving 
spouse tries to rent the homestead, 
it is quite possible that the rent will 
barely cover, or be less than, all the 
costs the survivor is required to pay 
(the costs of a rental agent coupled 
with the taxes, maintenance costs, 
insurance, mortgage, and special 
assessments). If the rent payments 
do not cover the surviving spouse’s 
statutory payment responsibility, 
the surviving spouse will have to 
dip into his or her own resources to 
make up the shortfall. Moreover, if 
the property is rented, then the life 
tenant will lose the “save our homes” 


tax benefits, further inflating the 
burden of continued ownership. 

It seems logical and practical that 
the surviving spouse and the remain- 
der beneficiaries could agree to sell 
the property and either split the 
proceeds (based on actuarial tables) 
or hold the proceeds in a trust that 
pays all the income to the survivor. 
But why should the remainder ben- 
eficiaries agree? If they do not like 
the surviving spouse, they might 
take perverse pleasure in seeing 
the survivor financially squeezed. 
Even if they do like the survivor, the 
remaindermen are enjoying a “free 
ride” — often substantial property 
taxes and insurance costs are being 
paid by someone else, while their 
property values are increasing. 
There is little incentive to give that 
up. 

Further, if they do agree to sell 
the property, what happens? There 
does not appear to be a clear answer 
on how to proceed if the property is 
sold. It appears the life tenant and 
remainder beneficiaries could agree 
to one of two outcomes: 1) split the 
proceeds from the sale based on ac- 
tuarial values of life and remainder 
interests or 2) hold the proceeds in a 
trust that pays all the income to the 
surviving spouse. 

What happens if the surviving 
spouse and the remainder ben- 
eficiaries cannot agree on a sale of 
the homestead? Can the life tenant 
force a sale? Unfortunately for the 
surviving spouse, the law does not 
currently permit life tenants to force 
a partition of the property. Unlike 
tenants in common or joint tenants 
who have a legal right to a partition, 
there is no similar remedy for a life 
tenant. 

Partition is described in FS. 
§64.031 and is only permitted for 
tenants in common, joint tenants, 
and coparcencers. Two leading 
Florida cases on the subject both 
held that a partition action is not 
available to a life tenant against the 
remaindermen.® 

Indeed, for a surviving spouse 
wishing to escape this homestead 
trap, the law appears to offer no 
remedies or solutions. If the surviv- 
ing spouse no longer wants to stay 
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in the homestead or can no longer 
afford it, but the remainder benefi- 
ciaries refuse to agree to a sale and 
split of the proceeds (or an income 
trust), then the surviving spouse is 
trapped in the homestead. 


Abandonment of the 
Life Estate — Waste? 

What if the surviving spouse 
simply abandons the homestead? In 
that case, it appears the remainder 
beneficiaries can sue the life tenant 
to contribute, and for waste of the 
property. 

In Chapman v. Chapman, 526 
So. 2d 131 (Fla. 3d DCA 1988), the 
court held that the duty owed by 
a life tenant to the remaindermen 
was “comparable to that of a trustee 
... because the life tenant cannot 
injure the property to the detriment 
of the rights of the remaindermen 
.... Ordinary life tenants may not 
permanently diminish or alter the 
value of the remaindermen’s future 
estate, a limitation which places on 
ordinary life tenants the responsibil- 
ity for all waste of whatever charac- 
ter.” Therefore, if a life tenant fails 
to pay the expenses required to be 
borne by him/her by statute, then the 
remaindermen may properly bring 
an action for waste. 

Interestingly, in Chapman, the 
remaindermen asked the court to 
accelerate their remainder as the 
remedy for the life tenant’s failure to 
pay property tax. The court declined 
to extend the doctrine of acceleration 
to the situation of a life estate cre- 
ated by operation of the homestead 
laws. However, the court did allow 
the appointment of a receiver to rent 
the property and collect the rents 
and pay the taxes and account to 
the life tenant and remaindermen. 
Thus, while not accelerating the 
remainder, the court appeared to 
allow a forfeiture of the right to use 
the property. 


Florida Needs Some Reform to 
Protect Surviving Spouses 

The situation for many surviving 
spouses with life estates is becoming 
untenable. The public policy in favor 
of providing homestead protection 
to surviving spouses is turning into 


a noose around their necks. Before 
matters get worse, we should con- 
sider finding a solution to this situ- 
ation. If a surviving spouse with a 
life estate no longer wants to live in 
the property (or can no longer afford 
to), there should be a legal remedy. 
One option would be a modifica- 
tion of the principal and income act 
under F‘S. §738. A change to benefit 
life tenants could be accomplished in 
several ways; however, none of them 
seem particularly fair. For example, 
should the remainder beneficiaries 
(who cannot even enter on the prop- 
erty) be forced to pay some of the 
tax and insurance costs just because 
they have sky rocketed? While such 
would help life tenants, it does not 
seem fair. Further, would forcing the 
remainder beneficiaries to pay more 
of the repair costs make sense? That 
may be logical, as unexpected, major 
repairs (like from hurricane damage) 
seem more “permanent” than small 
repairs; however, the statutes already 
contemplate this. F.S. §§738.702(h) 
and 738.801 discuss this issue and 
basically recognize that remainder- 
men should pay for expenses that 
are improvements to the property 
that are likely to survive the life of 
the income beneficiary. For example, 
if a condo association has a special 
assessment to improve the building, 


but the improvement is likely to last 
25 years, and the income beneficiary 
has a 40-year life expectancy, the 
statutes indicate that the remainder- 
men shouldn’t be responsible for that 
cost. And that seems like a reasoned 
and logical position. Thus, changing 
the principal and income act does 
not seem to offer the type of relief 
life tenants really need. 

Instead, the Bar ought to consider 
anew law providing a right to trigger 
a sale or a buy-out. For example, we 
could craft a new statute that affords 
the surviving spouse a special home- 
stead election/option. This new law 
could offer a right of election for any 
surviving spouse with a homestead 
life estate to trigger an optional 
buy-out. By a written designation 
sent to the remainder beneficiaries, 
the life tenant could be afforded an 
option to require that the homestead 
either be sold to a third party or the 
remainder beneficiaries must buy 
out the life tenant at an appraised 
value. The statute would have to 
permit for court oversight where 
the parties cannot agree. Further, it 
would have to provide an appraisal 
process by which the parties can 
reach an agreed value if they choose 
not to sell to a third party. Finally, it 
should have some right of refusal for 
the remainder beneficiaries if there 
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is in fact an offer the life tenant wants 
to accept and they are not satisfied 
with the price. That way they either 
must buy it themselves or they must 
let the property be sold to the third 
party. 

Finally, the statute should describe 
what happens with the proceeds from 
the sale. Perhaps it should direct that 
the proceeds will be held in trust with 
the life tenant and one of the remain- 
dermen serving as co-trustees. The 
income would be paid to the life tenant 
for life and upon death, the principal 
would pass to the remaindermen. 
Alternatively, a total return unitrust 
could be established as described in 
FS. §738.1041. Indeed, a unitrust 


seems like a better alternative to an 
“income only” trust as it encourages 
cooperation between the income ben- 
eficiary and remainder beneficiary in 
investing for total return instead of 
strict income and principal account- 
ing. Indeed, adopting a unitrust ap- 
proach might avoid a great deal of 
fighting over the investment mix of 
the portfolio. 

Something needs to be done. Trap- 
ping surviving spouses in homesteads 
they don’t want or can’t afford is a 
poor public policy. 


Const. art. VII, §4(c) provides 
the terms of Florida’s so called “save our 
homes” cap. Those provisions read as fol- 
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A Warrant For Mrs. Lincoln 
By Nancy Schleifer 

Against the rich background of 
post-Civil War Chicago,A Warrant For 
Mrs. Lincoln blends two unique casts 
of historical and fictional characters 
whose lives intertwine during the in- 
sanity trial of Mary Lincoln, President 
Abraham Lincoln’s widow. 

Mrs. Lincoln’s saga begins on an 
ordinary day when she answers a 
knock on her door and is immediately 
informed of a warrant requiring her 
presence in court within an hour. Her 
own son, Robert, has filed the insanity 
petition, orchestrated the trial, and 
bankrolled his mother’s attorney to 
make sure that his mother will not 
have an effective defense. 

The powerful historical context 
includes references and events such 
as President Lincoln’s assassination, 
the Chicago fire, and the former First 
Lady’s interment in the Bellevue in- 
stitution in Batavia, Illinois. It is also 
the story of her rescue, orchestrated 
by Myra Bradwell, America’s first 
woman legal publisher, who was one of 
the first women in the United States 
to apply for admission as an attorney. 
Both the Illinois Supreme Court and 
the U. S. Supreme Court denied her 
admission to practice law because she 
was a woman. 


The pathos of Lincoln’s residency in 
a mental institution, and the brilliant 
strategy utilized to release her from 
the institution are dramatically nar- 
rated in A Warrant For Mrs. Lincoln. 

The story of the Lincoln trial is told 
by fictional narrator Helen Waite, who 
also recounts her own enduring and 
frustrated love story forged, quite 
literally, out of the Chicago fire. 

Jean Baker, author of Mary Todd 
Lincoln: A Biography, said about 
Ms. Schleifer’s novel, “Part fiction, 
part fact, but always true to Mary 
Lincoln and her principal defender 
Myra Bradwell, A Warrant For Mrs. 
Lincoln relies on flashbacks to tell 
this dramatic tale of a son’s perfidy 
and a female lawyer’s support for an 
unfairly maligned woman.” This is a 
novel that will be enjoyed by Lincoln 
lovers, history buffs, and enthusiasts 
of literary fiction. 

Author Nancy Schleifer is a Miami 
attorney and child advocate. She has 
taught a range of literary and legal 
subjects in several South Florida 
colleges and universities and has 
written extensively in the legal field. 
For more information visit www.war- 
rantformrslincoln.com. 

Trade paperback (Xilbris April 
2007, 259 pages) sells for $21.99 and 
cloth hardback for $31.99. 
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lows: 

“(c) All persons entitled to a homestead 
exemption under Section 6 of this Article 
shall have their homestead assessed at 
just value as of January Ist of the year 
following the effective date of this amend- 
ment. This assessment shall change only 
as provided herein. 

“(1) Assessments subject to this provi- 
sion shall be changed annually on Janu- 
ary 1st of each year; but those changes in 
assessments shall not exceed the lower of 
the following: 

“a. Three percent (3%) of the assess- 
ment for the prior year. 

“b. The percent change in the Consumer 
Price Index for all urban consumers, U.S. 
City Average, all items 1967=100, or suc- 
cessor reports for the preceding calendar 
year as initially reported by the United 
States Department of Labor, Bureau of 
Labor Statistics. 

“(2) No assessment shall exceed just 
value. 

“(3) After any change of ownership, 
as provided by general law, homestead 
property shall be assessed at just value as 
of January 1 of the following year. There- 
after, the homestead shall be assessed as 
provided herein. 

“(4) New homestead property shall be 
assessed at just value as of January 1st 
of the year following the establishment of 
the homestead. That assessment shall only 
change as provided herein. 

“(5) Changes, additions, reductions, or 
improvements to homestead property shall 
be assessed as provided for by general law; 
provided, however, after the adjustment 
for any change, addition, reduction, or im- 
provement, the property shall be assessed 
as provided herein. 

“(6) In the event of a termination of 
homestead status, the property shall be 
assessed as provided by general law. 

“(7) The provisions of this amendment 
are severable. If any of the provisions of 
this amendment shall be held unconstitu- 
tional by any court of competent jurisdic- 
tion, the decision of such court shall not 
affect or impair any remaining provisions 
of this amendment.” 

2 FLa. Star. §738.701(8). 

4 Fra. Stat. §738.701(4). 

5 Fra. Stat. §738.801(2). 

6 Garcia-Tunon v. Garcia-Tunon, 472 
So. 2d 1378 (Fla. 2d D.C.A. 1985); Barden 
v. Pappas, 532 So. 2d 707 (Fla. 5th D.C.A. 
1988). 
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TAX LAW 


by Robert Babin and Yvonne Gsteiger 


Florida Tax Procedure: A Primer 


othing creates anxiety in a 
taxpayer like getting the 
notice of a tax audit. The 
taxpayer begins envision- 
ing the worst, and soon, the lawyer’s 
telephone rings. This scenario, or 
some variation of it, illustrates how 
many Florida tax attorneys begin 
their experience with the Florida 
Department of Revenue. Unfortu- 
nately, as the attorney scans the office 
shelves for references, he or she will 
find a noticeable lack of information 
that elucidates the process. 
Although entire courses and manu- 
als are devoted to relating federal 
tax procedure, few resources exist to 
help the attorney navigate Florida’s 
tax agency. This article provides at- 
torneys with a basic outline of the 
general audit process, alternatives 
for requesting technical assistance 
during an audit, and the informal and 
formal protest procedures.' 


Introduction to the Florida 
Department of Revenue 

The department is one of Florida’s 
five largest administrative agencies,” 
and it almost equally divides its re- 
sources between tax administration 
and child support enforcement. The 
department is organized into sev- 
eral programs and processes, but the 
average tax attorney will usually be 
involved with only three separate of- 
fices: Auditing, the Office of Technical 
Assistance and Dispute Resolution 
(TADR), and the Office of the Gen- 
eral Counsel. As the name implies, 
the department’s auditing section 
conducts audits. If the client consults 
an attorney early in the audit process, 
the attorney may interact with the 


auditor on audit issues. 

Second, the attorney may interact 
with TADR during the informal pro- 
test process. This office is comprised 
mostly of employees (tax conferees) 
that issue decisions on disputed as- 
sessments and provide auditors and 
taxpayers with technical assistance 
relating to Florida tax law. 

The final office the tax attorney is 
likely to interact with is the depart- 
ment’s Office of the General Counsel, 
which is comprised mostly of attor- 
neys that guide and supervise the 
department’s litigation efforts.’ Tax 
attorneys will generally be in contact 
with this office during formal protest 
or litigation proceedings. 


The Audit Process 

Florida law requires that the de- 
partment actively conduct audits of 
taxpayer books and records.‘ While 
the department has general authority 
to conduct audits of all taxes it admin- 
isters,° many other statutes provide 
specific audit authority as well.® 

A taxpayer’s first direct contact 
with the department may occur when 
the department initiates the audit 
process by issuing a Form DR-840, 
Notice of Intent to Audit Books and 
Records (audit notice). This serves 
as formal notice the department will 
conduct an audit and identifies the 
time frame to be audited. Generally, 
the department must commence ac- 
tions to collect taxes within three 
years from the later of the date the 
tax was due, the date the return was 
due, or the date the return was filed.’ 
Thus, the audit period identified in 
the audit notice will generally identi- 
fy the three-year period immediately 


preceding the date of the audit notice. 
Once the department issues the audit 
notice, the statute of limitations on 
the department's right to take action 
to collect taxes and the statute of non- 
claim on a taxpayer's right to claim a 
refund are tolled for one year, as long 
as other procedural requirements are 
met.* Generally, the department must 
begin the audit within 120 days after 
issuing the audit notice, unless the 
taxpayer agrees to an extension of 
time. If the auditor has not started 
the audit within that period, the 
tolling period terminates.’ Note that 
not commencing the audit within 120 
days does not technically prevent 
the department from conducting the 
audit, but acts to potentially limit the 
period for which a valid assessment 
can be issued. 

The auditor must inspect the 
taxpayer’s books and records at rea- 
sonable times and places," and, at 
least with regard to audits of sales 
tax, the taxpayer is generally granted 
60 days in which to prepare its books 
and records for inspection.'’ During 
the interim period, the auditor will 
request general business informa- 
tion and perform industry research, 
ensuring that the actual audit process 
goes smoothly.” 

The actual audit can range from 
a matter of days to over a year, de- 
pending on the sufficiency of records 
and scheduling issues. However, the 
tolling period is only for one year.'* 
If it appears that the audit will last 
beyond the one-year tolling period, by 
consent, the parties can extend the 
time to file an assessment or claim a 
refund. The parties must complete 
and sign Form DR-872, Consent to 
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Extend the Time to Issue an Assess- 
ment or to File a Claim for Refund. 

During the audit, although the tax- 
payer and auditor may discuss issues 
the auditor has identified, conflicts in 
interpretation and tax consequences 
do occur. If there is a dispute, the 
taxpayer or the auditor may decide to 
seek technical assistance immediate- 
ly, rather than wait until the protest 
or litigation phase. The department is 
authorized to provide technical assis- 
tance regarding Florida’s tax laws” 
and can provide requested advice 
during an ongoing audit. Therefore, 
if the taxpayer desires to know the 
department’s position on the tax 
consequences of a stated transaction 
or event under applicable law, the 
taxpayer may request a technical 
assistance advisement (TAA).'® Be- 
cause the department’s authority to 
issue a TAA is discretionary," if the 
specific circumstances warrant it, the 
department may decline to provide 
the requested advice. 

The taxpayer must deliver a copy 
of the TAA request to the auditor, 
and the auditor has an opportunity 
to provide additional information or 
arguments.'* Note that a TAA is not 
an order pursuant to FS. §§120.565 
or 120.569, nor is it a rule or policy 
of general applicability pursuant to 
FS. §120.54. Therefore, a TAA has 
no precedential value except to the 
taxpayer who requests the advise- 
ment and then only for the specific 
transaction addressed in the TAA.” 

The internal technical advisement 
(ITA) is another vehicle for receiving 
advice on technical or difficult issues 
during an audit. Like the TAA, an 
ITA is a written statement of the 
department’s position on the tax 
consequences of a specific transac- 
tion or event under the applicable 
statutes and rules.” Unlike a TAA, 
however, ITAs are requested by the 
auditor. Just as the taxpayer must 
provide the auditor with copies of 
TAA requests, the auditor must pro- 
vide the taxpayer with copies of the 
auditor’s ITA requests. Note that the 
taxpayer has only 10 working days 
either to provide the department with 
additional information, documents, 
or arguments the taxpayer wants 
considered or to request additional 
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time to submit information regarding 
the ITA.”! 

When the audit is complete, the 
auditor must present the taxpayer 
with Form DR-1215, Notice of Intent 
to Make Audit Changes (NOJI).” 
The NOI identifies any errors” the 
auditor found during the audit. The 
taxpayer may send or fax a request 
for an informal conference to discuss 
the audit changes directly to the office 
designated on the NOI. To be consid- 
ered timely, the taxpayer must mail 
or fax a request for such a conference 
within 30 days from the date of issu- 
ance of the NOI.“ 

If the taxpayer does not seek an 
informal conference, or if no agree- 
ment is reached after the conference, 
the department will issue a notice of 
proposed assessment (assessment). 
The assessment is neither a final 
order as that term is used in Ch. 
120,” nor a final assessment for Ch. 


72 purposes.” 


Protests — Generally 

Once the department issues the 
assessment, the taxpayer has several 
legal avenues to dispute it — the tax- 
payer can file 1) an informal (admin- 
istrative) appeal to the department;”’ 
2) a protest under the Administrative 
Procedures Act (either formal or 
informal);”* or 3) an action in circuit 
court.” In any case, the taxpayer 
must take protest action within 60 
or 120 days, depending on the protest 
method chosen. If the taxpayer does 
not file an informal protest within 60 
days, the assessment becomes final, 
and the taxpayer will be limited to 
filing a formal protest. Importantly, 
interest accrues on any unpaid 
amounts during protest proceedings 
and will be due, along with the tax, 
in the event the department prevails 
in such proceedings.*° 


Informal Protests 

The department’s informal protest 
process ensures that an employee in 
an office separate from the auditor 
will review assessments and correct 
any misapplication of law by the audi- 
tor. This informal protest process can 
be extremely useful in that it gener- 
ally requires less expense and time 
than a formal appeal to the Division 


of Administrative Hearings or circuit 
court. However, to secure this review, 
the taxpayer must file an informal 
protest of the assessment within 60 
consecutive calendar days after the 
date it is issued.*! The taxpayer can 
file a request for a 30-day extension 
to file the informal protest, but such 
request for extension must be filed 
within the time frame allotted for 
filing informal protests.” 

If the taxpayer timely requests and 
is granted an extension of time to file 
an informal protest, the taxpayer 
must either file the informal protest 
or another request for an extension 
within 30 days. If the taxpayer does 
not exercise his or her informal peti- 
tion rights, the opportunity for an 
informal protest is lost and the as- 
sessment becomes final at the expira- 
tion of the extended filing period.** 

Informal protest petitions must 
be mailed or faxed to the address 
or fax number indicated on the as- 
sessment.* Florida law specifies 
certain information the petition must 
contain.® The petition will initially 
be reviewed by a specialist in the 
department’s compliance support 
process, where the assessment is 
reviewed for obvious errors and the 
protest is reviewed for adequate docu- 
mentation.” If the specialist is unable 
to identify any errors, the petition is 
forwarded to TADR for assignment to 
a tax conferee.*” 

The tax conferee responds to infor- 
mal protests by issuing a notice of de- 
cision.** Before the tax conferee issues 
the notice of decision, the taxpayer is 
entitled to an informal oral confer- 
ence to discuss the issues involved.*® 
Although the department's goal is to 
resolve the dispute or to issue a notice 
of decision within 90 days, protests 
can take longer if they involve new 
or complex issues, or if evaluation of 
the petition or audit file is hampered 
by limited documentation. 

If the tax conferee finds that the 
auditor correctly applied the law, 
the conferee’s notice will sustain the 
assessment. If the tax conferee finds 
that the auditor incorrectly applied 
the law, the notice of decision may 
either reduce or withdraw the cor- 
responding amount of tax, penalty, 
and interest from the assessment. 
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These reductions or withdrawals are 
unlimited by dollar amount; the full 
amount of any incorrectly assessed 
amounts may be withdrawn. 

If, however, the conferee determines 
that the correct application of the law 
is unclear, the department is autho- 
rized to exercise limited compromise 
authority. The executive director 
of the department is authorized to 
compromise certain amounts of tax, 
penalty, and interest based upon 
doubt as to liability or “collectibility.”” 
By rule, the executive director has 
delegated varying levels of compro- 
mise authority to certain positions 
within the department.*' During any 
informal protest, the department is 
limited to compromises of tax equal 
to $250,000 or less.*? However, once a 
case is in litigation, the department’s 
compromise authority is generally 
unlimited. 

Once the notice of decision is 
issued, the taxpayer can either a) 
dispute the decision by formally ap- 
pealing the decision, or b) request the 
department conduct an additional 
informal review. If the taxpayer 
provides the department with addi- 
tional documentation or arguments, 
the taxpayer may file a petition for 
reconsideration within 30 days of 
the date of the notice of decision, 
requesting that the department ad- 
dress the new facts or arguments.’ 
If the petition for reconsideration is 
untimely or does not contain new 
facts or arguments, the department 
will not accept the petition, and the 
taxpayer’s remedy will be limited to 
the formal litgation process.*° 


The Formal Protest Process 


As in most states, Florida law also 
provides methods to formally protest 
assessments.** A taxpayer may con- 
test the legality of an assessment by 
filing an action in circuit court,”’ or by 
petitioning for a hearing pursuant to 
the Administrative Procedures Act.*® 
In addition, appellate courts have 
granted at least two direct appeals 
after the department had issued no- 
tices of reconsideration.*® However, 
note that one appellate judge in dis- 
sent has taken the view that because 
the department’s assessment did not 
result from any specified Ch. 120 
proceedings, it was not a final order, 
and thus, not subject to appeal under 
§120.68.° 

Regardless of the path chosen, 
protests must be brought within 60 
days after the assessment becomes 
final. Unlike other filing deadlines 
contained in FS. Ch. 120, which can 
be extended under certain circum- 
stances,” the 60-day timeframe con- 
tained in Ch. 72 is jurisdictional.” 
This statute is considered a statute 
of “nonclaim,”’ and the timeframes 
cannot be waived or enlarged. The 
attorney must pay close attention to 
the deadlines to ensure that any peti- 
tion is received by the department’s 
Office of the General Counsel no later 
than the 60th day. If the 60th day 
falls on a Saturday, Sunday, or legal 
holiday, the petition will be accepted 
the first work day following those 
days. Facsimile transmissions are 
acceptable, so long as they are timely 
received. A facsimile can be extremely 
useful because the law does not grant 
additional days to account for mail 
delays. 

If the taxpayer chooses to file an 
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action in circuit court, the taxpayer 
is required to pay the uncontested 
portions of the assessment to the 
department.*‘ Furthermore, with re- 
gard to the contested portions of the 
assessment, the taxpayer's complaint 
must be accompanied by either a) 
payment of the contested amounts, 
or b) a bond or other court-approved 
security arrangement.** However, 
these requirements can be waived 
in writing by the executive director 
of the department or by the county 
official designated by ordinance. A 
taxpayer’s failure to pay the uncon- 
tested amount will result in the court 
dismissing the action and imposing 
an additional 25 percent penalty of 
the tax assessed.*® 

Alternatively, the taxpayer can 
petition the department for a formal 
hearing with the Division of Admin- 
istrative Hearings. Similar to the pre- 
requisites needed to file an action in 
circuit court, the taxpayer must pay 
the amount of uncontested tax, pen- 
alty, and accrued interest assessed.*’ 
Unlike the procedures applicable for 
circuit court, however, the taxpayer 
need not pay any amounts in dis- 
pute. Failure to pay the uncontested 
amount will result in dismissal of the 
action and imposition of an additional 
penalty equal to 25 percent of the 
amount taxed.** 

In protesting an assessment in 
an administrative proceeding, the 
department need only prove that it 
has levied an assessment on the tax- 
payer and show the factual and legal 
grounds upon which the assessment 
is made.’ Then, the burden shifts to 
the taxpayer to show the assessment 
is wrong.” Once the proceedings are 
concluded, the administrative law 
judge will issue a recommended or- 
der, and after conclusion of the time 
for exceptions and objections, the 
department has 90 days to issue a 
final order.®! 


Informal Petitions 

In cases where the taxpayer does 
not dispute the facts, the taxpayer 
may request an informal, rather than 
a formal hearing. Informal hearings 
are initiated pursuant to Rule 28- 
106.301 of the Florida Administrative 
Code. Because the facts contained in 
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the department’s last pronouncement™ 
are deemed admitted, the taxpayer 
cannot use this avenue to dispute is- 
sues of material fact. 

If a petition is determined to be 
timely filed and legally sufficient, the 
department will assign a qualified 
employee to act as the presiding officer. 
The taxpayer can choose to waive a 
hearing;* in which case, the presid- 
ing officer may act solely on the basis 
of written submissions. The presiding 
officer must give the taxpayer a mini- 
mum of 14 days notice to provide any 
documents, memorandum of law, or 
other legal argument supporting the 
taxpayer's position.® If the department 
does not do so, it risks reversal of the 
final order. Likewise, if the depart- 
ment schedules a hearing to take oral 
evidence or argument, it must give the 
taxpayer 14 days written notice. 

The attorney can provide the depart- 
ment with any documentation or legal 
arguments to support the taxpayer’s 
position. The attorney should ensure 
that the hearing record contains all 
matters necessary for potential judicial 
review. The final order has to be in 
writing and must contain both findings 
of fact (if any) and conclusions of law 
separately stated. It must be rendered 
within 90 days after either a) a hear- 
ing conducted by the department is 
concluded, or b) the department has 
received the requested written or oral 
material. 


Conclusion 

While Florida tax procedures can 
be involved, remembering a few 
general things will be helpful. First, 
the attorney’s direct contact with the 
department may occur during three 
distinct phases: during the DOR au- 
dit/technical phase, during informal 
proceedings, or during formal protests. 
Second, the attorney must know that 
as the case moves from one phase to 
the next, the individual department 
offices may be unaware of the progress 
that has previously transpired on 
the case. Third, the adage “timing is 
everything” aptly applies. Florida tax 
procedures are exacting in the dates 
by which protests must be filed. The 
attorney who remains vigilant to the 
applicable timeframes and the infor- 
mation required to be filed in each, will 
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negotiate the process without encoun- 
tering procedural snags that might 
otherwise slow or prevent debate on 
the merits of the issues. 


' This article does not discuss practice 
before the department relative to revoca- 
tions of certificates of registration, petitions 
from assessments that result from required 
filings, or petitions from refund denials. 

2 See Florida Department of Management 
Services 2005 Annual Workforce Report. 

3 Courtroom and procedural matters are 
handled by Florida’s Office of Attorney 
General. The department’s attorneys advise 
on legal interpretations and department 
positions. 

4 Fra. Star. §20.21(2)(c). 

5 Fra. Siar. §213.34(1). 

See, eg., Fia. Srat. §§199.232, 201.11, 
202.26, 206.14. 

7 Fra. Stat. §95.091(3)(a). As with other 
tax systems, extended periods are granted 
when the taxpayer files a substantially 
incorrect return, a grossly false return, or 
made a substantial underpayment of tax. 
Note also that Florida’s limitation on ac- 
tions to collect tax is five years with respect 
to taxes due prior to July 1, 1999. 

8 Fra. Star. §213.345. 

Fra. Stat. §213.345. 

10 Star. §213.025. 

1 Fra. Star. §212.13(5)(a). 

2 For example, see Form GT-800042, dor. 
myflorida.com/dor/taxes/audit.html. 

Fra. Stat. §213.345. 

14 Bia, §213.23. 

Bia. Strat. §213.22. 

16 Stat. §213.22(1). It is beyond the 
scope of this article to address the specific 
requirements, but see FLa. ADMIN. CopE Rule 
12-11.003, for detailed instructions. 

Fra. Stat. §213.22. 

18 ApMin. CopE §12-11.003(8). 

19 Pia. Stat. §213.22(1). 

20 ApMin. Cope §12-11.002(2). 

21 Fa. ApMIN. Cope §12-11.011(4)(c). 

2 Fa. ApMIN. CopE §12-6.002(1)(a). 

“Error” includes both underpayments 
and overpayments of tax. 

24 Fa. ApMIN. CopE §12-6.002. Note that a 
taxpayer may also request an extension of 
time to request a conference by mailing or 
faxing a written request prior to the expira- 
tion of the period within which a conference 
must be requested. 

*% Fra. Strat.§120.80(14)(a). 

Stat. §72.011(2). 

27 Fa. Stat. §213.21(1). 

FLA. Stat. §§72.011, 120.80(14). 

* Fa. Stat. §72.011; See Figure 1. 

3° Fa. Strat. §212.12(3). 

31 Fa. ApMIN. Cope §12-6.003(1)(b). 

32 ADMIN. CopE §12-6.003(1)(d). 

33 Fa, ApMIN. Conk §12-6.003(1). 

34 Fa. ADMIN. CopE §12-6.003(2)(a). 

35 Fa. ADMIN. CopE §12-6.003(2)(a). 

36 ADMIN. §12-6.003(3)(a)1. 

37 ADMIN. §12-6.003(3)(a)2. 

38 ApMIN. §12-6.003(3)(b). 

39 Fa. ADMIN. CopE §12-6.003(3)(a)2. 

40 Fra. Star. §213.21(3)(a). 

ADMIN. CopE §12-13.004. 


See generally Fia. ApMIN. §12- 
13.004(3). 

43 ApMIN. CopE §12-13.004(2). 

44 ApMIN. §12-6.003(4). 

45 Fa. ApMIN. §12-6.003(4)(a)2. 

46 See generally FLA. Stat. §213.21 (maybe 
a good reference is also to Ch. 120). 

47 Fa. Stat. §72.011(1). 

48 Fa. Strat. §120.569. 

4° Yes Dear, Inc. v. Dep’t of Revenue, 523 
So. 2d 1235 (Fla. 1st D.C.A. 1988); United 
Engines, Inc. v. Dep’t of Revenue, 508 So. 2d 
459 (Fla. 1st D.C.A. 1987). 

50 Latin Express Serv. v. State, Dep’t of 
Revenue, 687 So. 2d 1342, 1345 (Fla. 1st 
D.C.A. 1997). 

51 For example, see Fa. Star. §120.569. 

52 See also Dep’t of Revenue v. Rudd, 545 So. 
2d 369, 371 (Fla. 1st D.C.A. 1989); Mirabal 
v. State, Dep’t of Revenue, 553 So. 2d 1297, 
1298 (Fla. 3d D.C.A. 1989); Dep’t of Revenue 
v. Nu-life Health and Fitness Center, 623 So. 
2d 747, 752 (Fla. 1st D.C.A. 1992); FLA. Star. 
§§72.011(2)(a) and 120.80(14)(b)3.b. 

53 See, e.g., Canac Kitchens of Tampa Bay, 
Inc. v. Florida Dep’t of Revenue, 768 So. 2d 
454 (Fla. 2d D.C.A. 2000). 

54 Bia. Stat. §72.011(3)(a). 

55 Bia, Star. §72.011(3)(a) and (b). 

56 Bia. Stat. §72.011(3). 

57 Fa. Srar. §120.80(14)(b)3.a. 

58 Stat. §120.80(14)(b)3.a. 

59 Fra. Stat. §120.80(14)(b)2. 

°° IPC Sports, Inc. v. State, Dep’t of Rev- 
enue, 829 So. 2d 330, 332 (Fla. 3d D.C.A. 
2002). 

61 Fra. Star. §120.569. 

® The “final pronouncement” generally 
refers to either the assessment or the final 
notice issued during informal protest pro- 
ceedings. 

83 Autoworld of America Corp. v. Dep’t of 
Highway Safety, 754 So. 2d 76, 77 (Fla. 3d 
D.C.A. 2000). 

6 Fra. Star. §120.569(2)(b). 

65 FLA, ADMIN. CopE §28-106.303. 

66 Fra. Stat. §120.569(2)(1). 
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LABOR AND EMPLOYMENT LAW 


by Donald J. Spero 


Coverage of the Fair Labor Standards Act: 
What Connection with Commerce Brings an Employee 
Within the Coverage of the Fair Labor Standards Act? Part 2 


art one of this article 

in the May issue of The 

Florida Bar Journal fo- 

cused on the applicability 
of the FLSA to employees engaged 
in commerce or in the production 
of goods for commerce. This part 
discusses the expansion of FLSA 
by the 1961 amendments to the 
act which added “enterprise” cov- 
erage. Thereafter all employees of 
an enterprise engaged in commerce 
were covered notwithstanding that 
some of those employees might 
not themselves be engaged in a 
commerce-connected activity. Also 
discussed will be the further expan- 
sion of enterprise coverage by the 
1974 amendment. 


The 1961 Amendments 

Courts have differed on the 
requisites of enterprise coverage 
as it existed in the 1961 amend- 
ments to the FLSA. The difference 
came from the words in the por- 
tion of the definition of enterprise 
which included employers that had 
employees “handling, selling, or 
otherwise working on goods that 
have been moved in or produced for 
commerce....” (Emphasis supplied.) 
The definition of goods in §203(f) 
excludes “goods after their delivery 
into the actual physical possession 
of the ultimate consumer thereof 
other than a producer, manufactur- 
er, or processor thereof.” (Emphasis 
supplied.) A frequent issue was who 
is the ultimate consumer? 

The owner of an apartment 
house was found to be a covered 
enterprise in Brennan v. Dillion, 
483 F.2d 1334 (10th Cir. 1973). In 


the view of the court the owner was 
not the ultimate consumer of goods 
that came from out of the state 
for use in the building. The ten- 
ants were the ultimate consumers. 
The court reasoned that the goods 
were for the tenants to whom they 
were resold. The tenants paid for 
the goods in their rent. The court 
further found that “The admitted 
handling of the merchandise by the 
employees in the regular course of 
defendant’s business made them 
engaged in the production of goods 
for commerce.”! 

In Brennan v. State of Iowa, 494 
F.2d 104 (8th Cir. 1974), state hos- 
pitals whose employees handled 
medicines, equipment, bed linens, 
cleaning supplies as well as office 
supplies and equipment that came 
from outside the state were held 
not to be the ultimate consumers 
of these items. The court pointed 
out as examples that “medical 
employees administer drugs that 
have moved interstate, that em- 
ployees that provide patient care 
handle cleaning supplies that have 
moved interstate, that food service 
employees dispense food that has 
moved interstate, and that house- 
keeping and laundry employees 
handle supplies that have moved 
interstate.”’ Since the institutions 
were not the ultimate consumers, 
the goods were moving in commerce 
when handled by the employees. 
Accordingly, their employer was an 
enterprise covered by the FLSA. 

A similar conclusion was reached 
in Brennan v. State of Indiana, 517 
F.2d 1179 (7th Cir. 1975), which 
also decided that various state 


institutions including schools and 
hospitals were not the ultimate 
consumers of a variety of items re- 
ceived from out of state. The court 
reasoned that: 

The items handled by the employees ... 
are for “the use and benefit” of the stu- 
dents and patients. They are a necessary 
part of the business of running a school 
or hospital. The fact that the students 
and patients might not pay for these 
items even indirectly is irrelevant. The 
[a]let uses the word “consumer” rather 
than the word “purchaser.”* 


In Wirtz v. Melos Construction 
Corporation, 408 F.2d 626 (2d Cir. 
1969), the court found a construc- 
tion company to be engaged in 
commerce by virtue of its purchase 
of ready-mix concrete from suppli- 
ers within the state. A significant 
amount of cement that was used by 
the suppliers in the preparation of 
the concrete came from out of the 
state. The fact that the cement was 
processed by the suppliers within 
the state was found to be irrel- 
evant.’ 

The employer in Brennan v. 
Greene’s Propane Gas Service, Inc., 
479 F.2d 1027 (5th Cir. 1973), sold 
propane gas obtained from out of 
state. The company was held to 
have “employees handling, selling, 
or otherwise working on goods that 
have been moved in or produced for 
commerce ... the tense is in the past. 
There is no requirement of continu- 
ity in the present.” Citing Schultz 
v. Kip’s Big Boy, Inc., 431 F.2d 530, 
533 (5th Cir. 1970), the court held 
that the legislation was designed 
to regulate enterprises dealing in 
articles acquired intrastate after 
travel in interstate commerce.® Nor 
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did the court give weight to the fact 
the defendant processed the gas 
before delivering it by removing 
impurities and adding a substance 
that gave an odor that allowed the 
consumer to detect a leak in his or 
her propane system. That merely 
led to “[t]he result ... that the gas 
is in better condition and it can now 
be safely used by consumers at the 
burner tip, but it is still the gas that 
originated in the depths of Texas or 
Louisiana.” 

The foregoing decisions in this 
section were based on the act in 
its form prior to the 1974 amend- 
ment. Other courts construed the 
pre-1974 amendments more con- 
servatively. Dunlop v. Industrial 
America Corporation, 516 F.2d 498 
(5th Cir. 1975), involved a garbage 
removal service that picked up and 
delivered to local landfills. Its busi- 
ness was entirely intrastate. The 
Fifth Circuit held that the company 
was the end user of gasoline and 
trucks that had come to it through 
interstate commerce. It was signifi- 
cant that the gasoline and trucks 
never left the employer’s posses- 
sion. They were not passed on to 
its customers. The court stated that 
“[wle therefore hold that prior to its 
amendment in 1974 the Fair Labor 
Standards Act did not reach enter- 
prises which provide only services 
to its customers and did not pass on 
any goods obtained from interstate 
commerce.”® 

In Brennan v. Jaffey, 380 F. Supp. 
373 (D.Del. 1974), the owner of 
apartments was found to be the 
ultimate consumer of cleaning, 
maintenance, and repair sup- 
plies that came from out of state. 
Therefore, they were no longer in 
commerce when used for the benefit 
of the tenants. The fact that light 
bulbs, shower heads, toilet seats, 
and fixtures were used in tenants’ 
premises did not make the tenants 
owner of these items. 


[T]he tenants [nleither purchased or 
acquired title to any of these items. It 
is unrealistic to treat any portion of the 
rent which they paid as the purchase 
price for the items. Presumably the ten- 
ants had only a right to use the items 
during the tenancy with the termina- 
tion of that right upon the termination 
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of the tenancy.° 


The Jaffey court agreed that 
the result would be different after 
the addition of the word “materi- 
als” in the 1974 amendment to 
§203(s)(1)(A)(i) and dismissed the 
portion of the complaint cover- 
ing the time frame prior to the 
amendment but declined to grant 
summary judgment to alleged vio- 
lations occurring thereafter.” 


The 1974 Amendment 

The 1974 amendment to the act 
expanded the definition of an en- 
terprise engaged in commerce in 29 
U.S.C. §203(s)(1)(A)(i) by adding the 
words “or materials.” The definition 
now includes an enterprise which 
has “employees handling, selling, or 
otherwise working on goods or ma- 
terials that have been moved in or 
produced for commerce.” Under the 
current definition, every company 
that has the requisite dollar volume 
of business, currently $500,000, 
is covered by the FLSA if it has 
employees working with goods or 
materials that have moved across 
state lines.'' Under the liberal 
authority of cases decided on facts 
occurring after the effective date of 
the 1974 amendment, it is difficult 
to conceive of a business with the 
requisite dollar volume of business 
that would not be found to be an 
enterprise within the meaning of 
§203(s)(1)(A)(i). 

An individual who hired work- 
ers to clear land for residential 
home development was found to 
be a covered enterprise engaged in 
commerce in Donovan v. Pointon, 
717 F.2d 1320 (10th Cir. 1983). His 
employees used equipment and 
repair parts that came from out of 
state. They also performed fueling 
and maintenance on the mechani- 
cal equipment that had moved 
interstate. '” 

Marshal v. Bruner, 668 F.2d 749 
(3d Cir. 1982), held that employ- 
ees of a business that picked up 
rubbish, garbage, and scrap metal 
intrastate were subject to the FLSA 
under the 1974 amendments. The 
employer’s business required the 
use of “trucks, truck bodies, tires, 
batteries and accessories, 60 gallon 


containers, shovels, brooms, oil and 
gas that had been manufactured 
out of the state and had moved in 
interstate commerce.”'* The argu- 
ment that the employer was the end 
user of these items was rejected. 
The rationale of the court was 
that the addition of the words “or 
materials” by the 1974 amendment 
brought employers under FLSA 
enterprise coverage if items from 
out of state were consumed by their 
employees. 

The Ninth Circuit in Donovan v. 
Scoles, 652 F.2d 16 (9th Cir. 1981), 
found the operator of a gasoline 
service station to be a covered 
enterprise. The owner purchased 
gasoline that had originated out- 
side of the state from his suppliers’ 
inventory within the state. While 
giving a broad interpretation to the 
1961 amendments, the court com- 
mented that “Even if it could be as- 
sumed that the 1961 amendments 
did not extend FLSA coverage to 
enterprises like College Exxon, 
[the owner’s d/b/a] there can be no 
question that the 1974 amendment 
extends an independent coverage 
basis which applies to Scoles.”” 

The employer in Dole v. Odd Fel- 
lows Home Endowment Board, 912 
F.2d 689 (4th Cir. 1990), operated a 
home for individuals who are infirm 
or who are without means of sup- 
port. The home was held to be an 
enterprise engaged in commerce by 
virtue of its employees’ handling 
food, laundry supplies, and other 
materials that have moved in inter- 
state commerce. The court did not 
accept the defendant’s argument 
that the home was the ultimate 
consumer. 

In Radulescu v. Moldowan, 845 
F. Supp. 1260 (N.D.I.L 1994), the 
court relied on the 1974 amend- 
ment and held apartment own- 
ers to be engaged in commerce. 
Employees handled nails, pipes, 
faucets, windows, door locks, light 
bulbs, grass seed, detergent, waxes, 
brooms, garbage bags, and salt for 
sidewalks shipped into Illinois from 
out of the state. While not discuss- 
ing who the end user is, the court 
found that the 1974 amendment 
“was intended to extend the cover- 
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age of the FLSA to companies that 
use products that have moved in 
interstate commerce.”'® 


Conclusion 

The separate bases for individual 
coverage and enterprise cover- 
age must be kept in mind. When 
an individual is covered by being 
engaged in commerce or in the 
production of goods in commerce, it 
is not necessary that the employer 
does business in the amount of 
at least $500,000. However, to be 
individually covered, an employee 
must work with items while they 
are in the stream of commerce. 
They cannot have come to rest, such 
as goods in the employer’s standing 
inventory. An individual may be 
involved in the production of goods 
for commerce without touching the 
goods involved. Such was the case 
with the building maintenance and 
support personnel in the building 
where the goods were produced 
found to be covered in Kirschbaum 
v. Walling, 316 U.S. 517 (1942). 

When there is enterprise cover- 
age, all of the employer’s employees 
are covered by the FLSA whether 
they meet the requirements of be- 
ing engaged in commerce or in the 
production of goods for commerce. 
In addition to the dollar amount 
requirement for enterprise cover- 


age, the employer must have two 
or more employees using or han- 
dling goods or materials that have 
moved in commerce. Minimal con- 
tact with such goods is required. If 
the employer is not the end user 
of the goods or materials, there is 
enterprise coverage. Enterprise 
coverage does not require the 
physical passing on of the subject 
property to another individual or 
entity. Such is the case with bed 
linens and office equipment in a 
hospital as in Brennan v. State of 
Iowa. This is also the case with 
the trucks accessories and petro- 
leum products used in Marshal v. 
Bruner. 

Coverage is broad, but not uni- 
versal. A small business may not be 
covered but one would rarely come 
across a business with $500,000 in 
business that is not covered.O 


! Brennan v. Dillion, 483 F.2d at 
1337. 

2 Brennan v. State of Iowa, 494 F.2d at 
104, n5. 

3 Brennan v. State of Indiana 517 F.2d 
at 1182. 

4 Wirtz v. Melos Construction Corpora- 
tion, 408 F.2d at 629. 

5 Brennan v. Greene’s Propane Gas 
Service, Inc, 479 F.2d at 1030. 

7 Td .at 1031. 

8 Dunlop v Industrial America Corpo- 
ration, 516 F.2d at 502 (footnote omit- 
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' Compare with Joles v. Johnson 
County Youth Service Bureau, Inc., 885 
F. Supp. 1169 (S.D.Ind.,1995), pointing 
out that this broad definition applies 
only to enterprises having employees 
handling goods or material that have 
moved in commerce and not to indi- 
vidual employees who do so if they are 
not employed by such an enterprise. 

 Pointon apparently did not argue that 
he was the ultimate consumer, as this 
issue is not discussed in the opinion. 

'S Marshal v. Bruner, 668 F.2d at 751. 

15 Donovan v. Scoles, 652 F.2d at 20. 

'6 Radulescu v. Moldowan, 845 F. Supp. 
at 1264. 
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ADMINISTRATIVE LAW 


by Shiv Narayan Persaud 


The 21-day Battle in Administrative Actions 


n its recent revisions to the 

Uniform Rules of Procedure, 

the Administration Commis- 

sion made significant improve- 
ments to F.A.C. Rule Ch. 28-106.' 
These include changes to accom- 
modate facsimile transmission and 
publication on an agency’s Web site, 
as well as amendments relating 
to notice and disposition of agency 
declaratory statements, the proce- 
dure for emergency action against 
a licensee, and modifications for bid 
protest petitions and procedures. The 
commission also incorporated into 
the rules recent case law interpret- 
ing the limitation period under the 
Administrative Procedure Act (APA) 
within which a party may exercise 
the right to hearing. 


Streamlining the Code 

One issue at the forefront of the 
rule involves the responsive pleading 
to an administrative complaint. An 
“election of rights” notice normally 
accompanies an agency’s notice of 
intended action or administrative 
complaint. This statement informs 
the affected party of his or her right 
to request either a formal or informal 
proceeding under the APA. The no- 
tice may also specify the timeframe 
for a response and the penalty for 
the party’s failure to respond timely. 
The APA outlines two avenues 
through which agency action may 
be contested — proceedings that 
involve disputed issues of material 
fact (commonly “formal proceedings”) 
and proceedings that do not involve 
disputed issues of material fact (com- 
monly “informal proceedings”). 

The rules on initiation of proceed- 
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ings presume the petitioner in an ac- 
tion is the person or entity contesting 
the agency action.” However, in cases 
involving an agency’s complaint 
against a license holder, the agency 
is the petitioner. Newly adopted Rule 
28-106.2015 rectifies this confusion 
by creating a unique section relating 
specifically to disciplinary actions 
against a licensee. 

The new rule defines an adminis- 
trative complaint in the context of 
actions against a license as an exer- 
cise in the agency’s enforcement au- 
thority which prompts disciplinary 
action against a licensee. In clearly 
defining an administrative com- 
plaint and creating requirements 
for the petition, the rule notifies 
affected parties of their obligations 
and focuses on the requirements of 
the administrative complaint and 
the written information necessary 
for a response. In its request for an 
administrative hearing, the respon- 
dent is required to file a statement 
identifying those material facts that 
are in dispute or indicating that 
there are no facts in dispute. The 
respondent is also required to state 
when the administrative complaint 
was served, a matter of significance 
when considering a limitation period 
and the consequences against an 
affected party for failure to file a 
response timely with the agency. 

In establishing the applicability 
of a limitation period, proper ser- 
vice of the notice of agency action or 
administrative complaint must be 
accomplished against the affected 
party. Pursuant to FS. §120.569(1), 
agency action notices “shall inform 
the recipient of any administrative 


hearing or judicial review that is 
available under [the APA and] shall 
indicate the procedure which must 
be followed to obtain the hearing 
or judicial review; and shall state 
the time limits which apply.” The 
requirement of proper service entails 
giving the affected parties notice 
which on its face is “readily apparent 
[that if they fail] to exercise [their] 
rights to seek administrative review 
within the time specified in the no- 
tice, the consequence [is] that such 
relief [will be] considered waived.”* 
The First District has looked at 
whether delivery by certified mail 
was sufficient to initiate the admin- 
istrative process in Shelley v. Dep’t 
of Financial Svus., 846 So. 2d 577 
(Fla. 1st DCA 2003). In finding that 
the mailed notice met state and fed- 
eral due process requirements, the 
court stated that the “[s]tate must 
attempt to provide actual notice, not 
that it must provide actual notice,” 
and that “the notice [should be] 
reasonably calculated, under all the 
circumstances, to apprise interested 
parties of the action and afford them 
an opportunity to present their 
objections.”* Consistent with this 
methodology, F.S. §120.60(5) states 
that service of an administrative 
complaint against a licensee must 
be accomplished by personal service 
or certified mail. In the event this 
is ineffectual, then service may be 
accomplished constructively by pub- 
lication over a four-week period. 


Limitation Time Frame 

Another significant issue that the 
rule changes address is the limita- 
tion period in which to respond to 
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intended agency action or an admin- 
istrative complaint. Under F.A.C. 
Rule 28-106.111(4), “[alny person 
who receives written notice of an 
agency decision and who fails to file a 
written request for a hearing within 
21 days waives the right to request 
a hearing on such matters.” 

Unless another more specific rule 
or statute applies, an affected party 
has this 21-day period in which to re- 
spond to the intended agency action 
or administrative complaint. After 
proper service, the agency may verify 
whether a response was filed within 
the limitation period.® In the event 
of an untimely response, agencies 
often regarded the party’s failure to 
respond as a waiver and proceeded 
with a final order or an informal 
hearing by default. 

The demonstration of waiver of an 
affected party’s rights based on its 
failure to comply with the limitation 
period is not governed by the Rules 
of Civil Procedure and likewise is 
not treated in the same manner as a 
civil default and is not considered a 
jurisdictional issue.® Rather, the in- 
terpretation of the limitation period 
is currently principally controlled 
by FS. §120.569’ and F.A.C. Rule 
28-106.111. “The application of a 
waiver is not a concept favored in 
the law, and must be clearly demon- 
strated by the agency or other party 
claiming the benefit.”* In Giordano 
v. Dep’t of Banking and Fin., 596 
So. 2d 712 (Fla. lst DCA 1992), ap- 
pellant licensee was charged with 
selling securities without a license. 
The appellant failed to respond to 
the administrative complaint within 
21 days and the department issued 
a default final order against him, 
imposing a $5,000 fine. The First 
District held that the department 
did not err in entering the order 
without considering any reasons for 
the appellant’s failure to respond. 
(If it is clearly established that a party 
has received notice informing him or her 
the requirement of taking certain action 
within a specified period of time, and such 
party delays for a protracted length of 
time in taking the required action, [the] 
party may be deemed to have waived his 
or her right to so act.’ 

The reasoning of Giordano pre- 
supposes that once a party waives 


its right to request a hearing it is 
vested with the affirmative duty to 
elaborate its reasons for the failure 
to timely respond. The Florida Su- 
preme Court explained this duty by 
its finding that the responsive period 
is equivalent to a statute of limita- 
tion and is, therefore, integrated 
with a form of equitable tolling. “The 
doctrine of equitable tolling serves 
to ameliorate the harsh results that 
sometimes flow from a strict, literal- 
istic construction and application of 
administrative time limits contained 
in statutes and rules.” 

The court subscribed to the idea 
that the tolling doctrine focuses on 
two aspects, namely the excusable 
ignorance of the limitation period 
by the affected party and the lack 
of prejudice to the moving party. In 
short, the court would ask: 

1) Whether the affected party was 
“misled or lulled into inaction,” 

2) Whether the affected party was 
in some extraordinary way prevented 
from asserting his or her rights, or 

3) Whether the affected party had 
asserted his or her rights mistakenly 
in the wrong forum." 

In order to ascertain the existence 
of facts meeting one of these criteria, 
an affected party may have the op- 
portunity to present evidence as part 
of a separate evidentiary hearing 
(similar to a Williams rule hearing in 
acriminal proceeding for a discovery 
violation). In the event one of these 
criteria is established, and there is 
otherwise no prejudice to the agency, 
then the limitation period may be 
tolled to accept a response after 
expiration of the 21 days.” 


Application of Equitable Tolling 

The district courts have typically 
ruled that the importance of apply- 
ing the Machules standard implic- 
itly entails access to an evidentiary 
hearing upon request prior to entry 
of a default order. In Philip v. Univ. 
of Florida, 680 So. 2d 508 (Fla. 1st 
DCA 1996), the First District found 
that appellant’s affidavits that he 
was terminated from a university 
were enough to excuse the untimely 
filing of his petition and entitle him 
to a hearing. The court relied on a 
Second District opinion with similar 


facts in which the appellant had 
mailed his petition 20 days after 
service, but it was not received by 
the agency until after the limitation 
period had elapsed.'* The appellant 
attached affidavits to his brief alleg- 
ing that he had communicated with 
the agency and the agency informed 
him that mailing the petition before 
the deadline would suffice. Although 
these affidavits were not presented 
to the agency when it initially dis- 
missed the petition as untimely, the 
court found that equity in the law 
required an evidentiary proceed- 
ing and remanded the matter." 
Similarly, the appellant in Envitl. 
Resource Ass’n of Florida, Inc. v. Dep’t 
of Gen. Sus., 624 So. 2d 330 (Fla. 1st 
DCA 1993), argued that principles of 
equity should have lengthened the 
limitation period. The First District 
concluded, however, that there was 
nothing extraordinary in the facts of 
the case to warrant equitably tolling 
the limitation period." “Quite to the 
contrary, the problem in this case 
[was] the too ordinary occurrence of 
a party’s attorney failing to meet a 
filing deadline.”'® 

The Machules principle of “excus- 
able ignorance” has also been distin- 
guished from the familiar and com- 
mon concept of “excusable neglect,” 
which is not considered a justification 
for a party’s failure to respond within 
the limitation period. The Second Dis- 
trict denied the request of an appel- 
lant on the basis that its request was 
one day late as a result of excusable 
neglect in Cann v. Dep’t of Children 
and Family Svs., 813 So. 2d 237 (Fla. 
2d DCA 2002). The court noted in 
dicta, however, that public policy may 
favor allowing excusable neglect as 
a defense in such cases, even though 
the court was without the authority 
to grant it. 


In administrative matters affecting sub- 
stantial interests, adopting an excusable 
neglect standard or a time schedule based 
on the date of service of requests for hear- 
ing would promote legitimate public poli- 
cies .... In light of the Supreme Court’s 
ruling in Machules, [it] can be argued that 
a service requirement is more appropri- 
ate than a filing requirement to fulfill the 
public policies relevant to administrative 
appeals and to allow citizens a review of 
administrative decisions on their merits. 
However, the legislature [is] the decision 
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maker to which these policy arguments 
should be directed. 


The Third District in Patz v. Dep’t 
of Health, 864 So. 2d 79 (Fla 3d 
DCA 2003), agreed with the Cann 
decision, where the appellant filed 
its election of rights 43 days late. 
In finding no authority to equitably 
toll the limitation period, the court 
noted that overriding the procedural 
process at the judicial level may be 
tantamount to a violation of due 
process.'* The appellant had 
failed to demonstrate that he was misled 
or lulled into inaction, that he was in 
some extraordinary way prevented from 
asserting his rights, or that he mistakenly 
asserted his rights in the wrong forum. 
Thus, equitable tolling [did] not apply [as 
t]here was no showing that [he] relied to 
his detriment on anything the depart- 


ment said or did in not timely filing his 
election of rights.'® 


Effectively with these decisions, 
excusable neglect is not contemplat- 
ed as part of the Machules criteria. 

The notion of equitable tolling 
had resulted in ambiguity in its 
procedural application, but does not 
appear to create a slippery slope 
otherwise granting affected parties 
unlimited access to the administra- 
tive process. The case law seems to 
suggest that the evidentiary hearing 
should be conducted with regard to 
both the agency and affected party 
and can be restricted to good faith 
defenses where the affected party 
may have a meritorious claim. The 
operational outcome of these appel- 
late decisions is facilitated with the 
new addition to the rules. Specifical- 
ly, the following sentence is added to 
Rule 28-106.111(4): “This provision 
does not eliminate the availability 
of equitable tolling as a defense.” 


Limitation Effect on the 
Informal Proceeding 

An informal hearing by default 
is usually conducted by an agency 
solely as the result of an affected 
party’s waiver of rights. The amend- 
ed rules have repealed F.A.C. Rule 
28-106.305(2),”° which provided 
that when a dispute of material fact 
arises in an informal proceeding, a 
formal hearing can be convened. This 
rule was an embodiment of the Third 
District’s decision in Village Saloon, 
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Inc. v. Dep’t of Bus. & Prof. Reg., 463 
So. 2d 278 (Fla. 1st DCA 1984). The 
courts have not, however, clarified 
the timeframe for when an affected 
party is barred from claiming a 
defense of failure to timely respond. 
Many parties have argued that dur- 
ing informal proceedings by default 
the affected party continues to be 
afforded the opportunity to dispute a 
material fact at any time. In other in- 
stances where an affected party files 
a general denial of an administrative 
complaint, the agency may contend 
that there are no disputed issues of 
material fact.?! The affected party 
may thereafter have the opportunity 
to clarify its dispute and seek redress 
in a formal proceeding. The current 
contention normally relies on this 
predicate as well as the inference 
that a waiver should not constitute a 
bar to the administrative process in 
the event there is a dispute of fact. 
The issue was addressed by the 
Third District in Jowhal v. Dep’t of 
Bus. & Prof. Reg., 17 Fla. L. Weekly 
D147 (Fla. 3d DCA 1991), appeal 
dism., 594 So. 2d 747 (Fla. 1992), 
which dealt with §455.225(5). This 
statute, also a codification of Village 
Saloon, provides that “[i]f any party 
raises an issue of disputed fact dur- 
ing an informal hearing, the hearing 
shall be terminated and a formal 
hearing pursuant to Chapter 120, 
F‘S. shall be held.” The appellant 
in Jowhal failed to respond and the 
regulatory board treated the case as 
a proceeding by default. Appellant 
licensee argued that the statute 
allowed him to dispute a material 
fact at any stage of the proceeding, 
but the court concluded that the 
appellant had “misapprehended the 
thrust of the quoted statute.” In 
order for an affected party to uti- 
lize the benefit of this statute, the 
court confirmed that “there must 
be a request for a hearing pursuant 
to subsection 120.60(7) in order to 
trigger the rights under subsection 
455.225(5).”*3 “The statute must be 
interpreted in pari materia with the 
remainder of the statutory scheme.” 
The court further asserted that the 
statute did not require “an adversary 
hearing before an administrative 
hearing officer be scheduled in every 


case, regardless of whether the re- 
spondent desire[d] a hearing .. . .”> 

According to the decision in Jow- 
hal, an affected party who fails to 
timely respond to the administrative 
complaint may not be “cloaked” with 
the remedies otherwise afforded an 
affected party who timely responded. 
Therefore, the party may not dispute 
any facts during an informal pro- 
ceeding by default; but, if allowed, 
may only offer evidence of mitigation 
if the agency or regulating board 
otherwise pronounces the party in 
violation based on the allegations 
made in the complaint. In contrast, 
a party who filed a general denial 
would have already been cloaked 
with the remedies afforded under the 
APA and could raise a disputed issue 
of fact without having to prequalify 
under Machules.* 


Entry and Limitation Conclusion 

The APA and the Uniform Rules 
of Procedure govern access and dis- 
position of administrative cases and 
provide for due process rights. The 
accountability of an agency in its 
decision-making capacity or the ac- 
countability of a respondent who 
violates professional licensing laws 
requires adherence to a clear frame- 
work of the administrative process. 
State agencies normally undertake 
resolving disputes according to the 
most efficient method possible.”’ This 
may require the promulgation of a 
rule which delineates the rights of an 
affected party and the power of the 
agency to timely prosecute violations. 
The notion of equity in a limitation 
period or right of entry sustains equal 
access to the process, but it should be 
applied cautiously while contemplat- 
ing the practical ramifications. Each 
action, whether initiated by an agency 
or undertaken by an affected party, 
should have a foreseeable procedural 
consequence.U) 


! Final rules effective Jan. 15, 2007, 
www.firules.org. 

2 F.A.C. Rules 28-106.201 and 28- 
106.301. 

3’ Lamar Advertising Co. v. Dep’t of 
Transp., 523 So. 2d 712, 713 (Fla. 1st 
D.C.A. 1988). 

4 Shelley v. Dep’t of Financial Svs., 846 
So. 2d 577 (Fla. 1st D.C.A. 2003) (citations 


iz 


omitted). 

5 The concurring opinion in Envtl. 
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FAMILY LAW 


by Dr. Andrea Corn and Howard Raab 


Age-appropriate Time Sharing for Divorced Parents 


n 1991, with the creation of 

the Commission on Family 

Courts, Florida began a pro- 

cess of substantially chang- 
ing the way in which the courts 
deal with family law-related mat- 
ters.' Over the years, in addition 
to streamlining the way related 
family law cases are handled, the 
concept of “therapeutic justice” has 
been woven into the fabric of the 
family court structure.” Part of the 
approval by the Supreme Court 
of the findings and recommenda- 
tions of the Family Court Steering 
Committee noted that “[t]here will 
never be a ‘one size fits all’ model” 
for handling family law cases.* 

Developmental research by psy- 
chologists has resulted in a wealth 
of information that can assist at- 
torneys, judges, and other profes- 
sionals involved in crafting time 
sharing plans. Our goal in this 
article is to provide the findings of 
the psychological research on age- 
appropriateness for time sharing 
between parents and children, to- 
gether with statutory and case law 
that will be of use in implementing 
the plans from a perspective of 
child development research. 

Over the past 20 years, there 
have been many articles written 
discussing the developmental and 
psychological needs of children pri- 
or to, during, and after the parents’ 
marital dissolution. From infancy 
through adolescence, children will 
experience their parents’ divorce 
differently, depending upon the 
age and developmental stage at the 
time of separation and divorce, the 
degree of conflict subsequent to this 
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event and thereafter, and whether 
parents have constructed healthy 
boundaries upon which to handle 
their time sharing and visitation 
issues. Since the majority of pre- 
and post-divorce conflicts revolve 
around child-related issues (i.e., 
child support, visitation issues, 
philosophical differences with 
respect to parenting, remarriage, 
relocation, etc.), having attorneys 
who are sensitized to develop- 
mental issues can be of benefit 
to parents. Such guidance can be 
beneficial in understanding the 
inevitable changes children will 
undergo through their growing up 
years. 


The Effects of Parental 
Conflict on Children 

For the most part, divorce is a 
very painful and stressful event 
for all involved.* For many years, 
mental health professionals have 
documented how ongoing parental 
conflict before and after a divorce 
is frequently associated with harm- 
ful outcomes for children.* A child’s 
capacity to adjust to his or her 
parents’ divorce will be seriously 
compromised when the child is ex- 
posed to ongoing parental conflict.® 
In fact, the two most damaging fac- 
tors impacting children of divorce 
are ongoing parental conflict and 
destabilized parent-child relation- 
ships.’ 

However, researchers are also 
starting to propose that while the 
majority of children experience 
problems in the months immediate- 
ly preceding and following divorce, 
if the family can appropriately 


restabilize, some acute problems 
(i.e., emotional and/or behavioral 
problems, academic difficulties, or 
family conflicts) can diminish with 
time.® Of course, the key phrase is 
“if the family can appropriately 
restablize,” as that statement 
signifies the heart of the problem. 
Only within the last 10 years have 
divorce researchers started to move 
away from the assumption that di- 
vorce can only be a traumatic and 
devastating event to conceptualiz- 
ing divorce as a stressful life event 
to which there is the possibility of 
positive outcomes.’ 


Influence of Psychosocial 
Factors on Children When 
Parents Separate and Divorce 
This article highlights the first 
five stages of Erik Erikson’s psy- 
chosocial theory of development” in 
order to present how psychosocial 
factors affect children during the 
separation and divorce process. 
While Erikson’s theory encom- 
passes development throughout 
the entire lifespan, this article 
will examine the first five stages 
beginning in infancy through 
adolescence, since these are the 
years children are most affected 
by their parents’ break-up. Another 
reason this theoretical model was 
selected was to highlight how im- 
portant parental influences are in 
shaping personality development. 
Educating separated and divorced 
parents about this process is very 
important so they can comprehend 
how youngsters make sense of their 
parents’ separation and divorce. In 
Erikson’s theory, one conflict emerg- 
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es at each developmental stage and 
becomes the most significant one to 
resolve. Consequently, the relation- 
ship that exists between parent and 
child will be crucial in determin- 
ing how each conflict is overcome. 
While reparations can be made at 
later times to heal what was not 
attained, whatever vulnerabilities 
persist can affect a youngster’s 
self-perception, self-esteem, and 
relationships with others. 


The Infant: Birth to One Year 

e Erikson’s Psychosocial De- 
velopment: Trust vs. Mistrust'! 
— Although an infant is too young 
to comprehend the parents’ separa- 
tion and divorce, an infant will be 
affected by changes and disruptions 
in their environment. Psychologi- 
cal concerns at this stage center 
on the infant’s capacity to form 
secure attachment to both parents 
in the context of co-parenting ar- 
rangements.’? Parents must try 
to balance their ability to provide 
emotional continuity (i.e., voice 
tone, gestures, handling) with a 
stable environment in order to 
promote feelings of attachment, 
security, and trust. 

e Psychological Input Regarding 
Visitation — Each parent needs to 
provide as much consistency as pos- 
sible in his or her parenting, so the 
infant can form a global impression 
that the world is a safe and secure 
place. If the infant experiences an 
excessive amount of unpredictable, 
inconsistent, or untrustworthy 
caregiving, the infant is more likely 
to become a fearful, anxious, and 
frightened baby and experience the 
world as if it is an untrustworthy 
place. 

While it would stand to reason 
that infants would benefit from 
primarily being in one location, the 
reality is infants whose parents 
are separated and/or divorced will 
be forced to experience changes in 
their daily routine. These changes 
are unavoidable as some parents 
may be forced to return to work 
or school and cannot remain home 
with their infant. Regardless, if 
parents are able to the best of their 
ability to maintain a schedule that 


provides regularity, attention, and 
affection, this can help minimize 
feelings of mistrust. However, if 
ongoing disruptions exist in one or 
both environments, it is likely to 
affect an infant’s daily schedule in- 
cluding eating, sleeping, and social 
patterns. 


The Toddler: One to Two Years 

¢ Erikson’s Psychosocial Stage: 
Autonomy vs. Shame or Doubt 
— Developmentally, this is a phase 
centered on learning to assert 
one’s will, knowing the toddler is 
still very dependent upon paren- 
tal figures. Toddlers explore their 
environment by being active and 
learning to engage in activities 
such as self-feeding, dressing, and 
having control over bodily function- 
ing.'* Parents may not realize this, 
but toilet training is an important 
bodily achievement since it involves 
teaching their youngster to conform 
to societal expectations. As a tod- 
dler succeeds in this area, a sense 
of self-confidence and self-control 
is achieved. On the other hand, if a 
toddler has great difficulty in mas- 
tering the developmental tasks of 
this stage, a heightened sensitivity 
to being shamed can result. 

¢ Psychological Input Regard- 
ing Visitation Schedule — Just 
like infants, toddlers also need 
a visitation schedule that is pre- 
dictable and reliable. Separated 
and divorced parents are strongly 
encouraged to share all aspects 
of their child’s daily and evening 
functioning, including their feeding 
schedules, bedtime rituals, ways 
of soothing their toddler when 
ill, etc. Toddlers are too young to 
understand the visitation process, 
but they are sensitive and likely 
to show some distress during the 
times of exchange. What parents 
can do to ease their discomfort 
during these transitions is to act 
and speak in a calm and soothing 
manner. Furthermore, parents 
should bring with them a comfort- 
ing, familiar, or soft object such 
as a teddy bear, blanket, or doll to 
help ease their toddler’s distress. 
Over time, these inanimate objects 
become associated with providing 


emotional security and comfort. 


Preschoolers: Three to Five Years 
¢ Erikson’s Psychosocial Stage: 
Initiative vs. Guilt'* — According to 
Erikson, this is the age when chil- 
dren’s intellectual curiosity grows 
by leaps and bounds. Preschoolers 
are able to learn about the world 
from real as well as imaginary 
figures. And, when their interests, 
explorations, and activities foster 
positive feelings, a sense of initia- 
tive is developed. On the other 
hand, if youngsters are chastised 
and made to feel inadequate for 
their ideas and efforts, then feel- 
ings of guilt will likely emerge. 
Young children have difficulty 
understanding the idea of divorce, 
so it is very important for parents 
to let their children know they 
could not be responsible for the 
parental dissolution. Otherwise, 
children may secretly blame them- 
selves and feel guilty, thinking they 
are unworthy of receiving love and 
attention from either parent. 
Additionally, young children are 
concrete thinkers, meaning they 
will engage in either/or thinking, 
which results in seeing their par- 
ents and others in dichotomous, or 
all-or-nothing terms. Thus, three 
to five year olds cannot under- 
stand that parents can be happy 
and sad, loving and angry, or kind 
and punishing. Therefore, when 
a parent who usually is on time 
arrives late to pick up his or her 
preschooler, this parent can be re- 
garded as “bad” whereas the parent 
who comes on time is considered 
“good.” It is this kind of thinking 
that leads children to distort reality 
and say things that can exacerbate 
problems. At this age, a child’s lie 
is not equivalent to an adult’s lie 
since fantasy and reality exist side 
by side and the boundaries between 
the two can co-exist. And, when 
children are faced with unpleas- 
ant situations, sometimes they 
will escape into a fantasy world in 
order to distance themselves from 
their painful reality. Consequently, 
sometimes children may not exactly 
tell the “truth,” yet, there are many 
reasons for their so called “lie.” 
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More often than not, their inabil- 
ity to remember is preferable to 
heightening conflicts between their 
parents. Therefore, parents would 
be better off if they could try and 
react less to their child’s words, 
and instead try to understand the 
feelings and intent behind them. 

e Psychological Input Regarding 
Visitation Scheduling — Preschool- 
ers also need a visitation schedule 
that is predictable and reliable, as 
going to and from each household 
can still produce feelings of sepa- 
ration anxiety, emotional distress, 
and insecurity. When unexpected 
changes occur in a parent’s routine, 
they must be clearly explained. 
Even phone calls should occur 
as routinely and consistently as 
possible. These exchanges can be 
brief, as the length of time is not as 
important as making a consistent 
connection. Generally, preschoolers 
dislike spending much time on the 
phone as they are unable to hold an 
image of someone who is physically 
or visually absent. 

Preschoolers will demonstrate 
their emotional distress readily 
and may have difficultly accepting 
lengthy separations. Parents need 
to pay careful attention to any 
regressions in behavior such as 
bedwetting, thumbsucking, baby 
talking, and/or excessive temper 
tantrums. Generally speaking, if 
any of these behaviors re-emerge 
after being dormant, they are a 
nonverbal sign that their child is 
experiencing significant emotional 
distress. 


Elementary School Age 
Children 

e Erikson’s Psychosocial Stage: 
Industry vs. Inferiority'’® — This 
developmental stage spans the 
elementary school years and is a 
time when children become highly 
motivated to learn and are eager 
to participate in extracurricular 
activities with their friends. The 
developmental task of this age 
involves increasing a child’s intel- 
lectual competency and acquiring 
various skills in order to feel com- 
petent.'’ Acquiring new informa- 
tion, learning new skills, and en- 
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gaging in hobbies enable a child to 
develop feelings of accomplishment 
and purpose, which also enhance 
self-esteem and self-worth. On the 
other hand, if a child does not feel 
secure in these areas, feelings of 
inferiority will dominate. 

¢ Developmental Factors for Ages 
Six to 12 — Children at this age 
have more effective psychological 
resources to help them cope with 
the stress and change in the fam- 
ily structure. Still, many children 
find the divorce process painful, 
confusing, and as a result are more 
likely to have difficulties separat- 
ing themselves psychologically 
from their parents’ influence and 
wishes. 

Frequently, this occurs when 
children are placed in the middle 
of their parents’ conflicts. What 
usually results is an increase in 
negative feelings such as frustra- 
tion, anger, helplessness, sadness, 
and guilt. Generally speaking, boys 
are more likely to show anger and 
exhibit more aggressive behaviors, 
whereas girls are more likely to be 
sad and inhibited in their outward 
expressions of anger. Some children 
have tremendous difficulty verbal- 
izing any unpleasant feelings and 
instead hurt, angry, and sad feel- 
ings become expressed in bodily 
complaints, such as headaches and 
stomach aches. 

¢ Psychological Input Regarding 
Visitation Issues — During these 
years, children frequently develop 
interests, hobbies, and sport activi- 
ties outside the home. There will 
be times when these activities can 
create havoc with the visitation 
schedule. These discussions should 
not be conducted in the child’s 
presence as it is detrimental to 
the child if it is either put in the 
middle or becomes the go-between 
for either parent. Hence, flexibility, 
fairness, and adaptability, need to 
be demonstrated and taken into 
consideration for the welfare of the 
child. 


The Adolescent: 12 to 18 Years 

¢ Erikson’s Psychosocial Stage: 
Ego Identity vs. Role Confusion” 
— This is the time when teenagers 


try to figure out who they are and 
what career path they would like to 
pursue. Psychologically, teenagers 
are also in the process of sorting 
out their beliefs, values, and ideals 
to incorporate into their identity. 
While adolescents need to have a 
sense of belonging, they also need 
to be encouraged to develop their 
self-sufficiency. Otherwise, they 
will become resentful, rebellious, 
or engage in self-defeating pat- 
terns, especially if they feel they 
are growing up in a world where 
the adults are controlling their 
destiny. If either parent notices 
that their son or daughter is start- 
ing to make harmful changes with 
regard to their choice of friends, 
daily habits, appearance, and/or his 
or her routine functioning, (e.g., a 
gregarious teen who becomes more 
withdrawn and isolated), these dis- 
turbing changes suggest the need 
for immediate intervention and 
parental action. 

¢ Developmental Issues — Un- 
dergoing a parental separation and 
divorce during adolescence can be 
quite trying as this developmental 
stage encompasses considerable 
physical, mental, social, and emo- 
tionally charged transformations. 
The initial phase of adolescence 
(12-14 years old) is a time when 
teenagers are preoccupied with 
peer relations, social interactions, 
and how others perceive them. The 
middle stage of adolescence (14-16 
years old) is when the focus shifts 
to the self and identity formation. 
During the last stage of adolescence 
(16-18 years old), a child’s attention 
turns to issues of individuation, 
intimacy, and career.” It is a time 
of heightened emotional instability 
as well as uncertainty about one’s 
identity or future career. Of course, 
family relationships still play an 
influential role on the teenager’s 
self-concept and self-esteem. Al- 
though a teenager understands the 
reality of the divorce process, it is 
still disturbing because it raises 
questions about the future of their 
own relationships given the fact 
their parents’ marriage has failed.”! 
Depending upon how much a teen- 
ager is affected by their parents’ 
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break up can create difficulties in 
their own ability to seek affection 
and intimacy in relationships. 

e Psychological Issues Regarding 
Visitation Issues — The primary 
need at this age is being able to 
negotiate and maintain parental 
control and authority in conjunction 
with the teenager’s desire for greater 
freedom and independence. 


Time Sharing, Age, and the Law 

How closely does the law in 
Florida adhere to these findings by 
child psychologists regarding the 
propriety of a development-centered 
schedule of time sharing between 
divorced parents and their children? 
The overriding concerns in the laws 
related to child custody and contact 
between children and both parents 
are contained in F.S. §61.13(2)(b)(1), 
which is commonly viewed as defin- 
ing the primary intent of Florida’s 
child custody law: 


The court shall determine all matters 
relating to custody of each minor child of 
the parties in accordance with the best in- 
terests of the child.... It is the public policy 
of this state to assure that each minor child 
has frequent and continuing contact with 
both parents after the parents separate or 
the marriage of the parties is dissolved and 
to encourage parents to share the rights 
and responsibilities, and joys, of childrear- 
ing. (Emphasis added.) 


F.S. §61.13(3) contains a list of 
12 specific factors and one general, 
catch-all category (“any other fact 
considered by the court to be rel- 
evant”) that the court is required to 
evaluate when making an award of 
parental responsibility and primary 
residence. However, the balance of 
the statute fails to specifically men- 
tion a child’s developmental needs as 
a factor to be evaluated by the court 
in making such an award, or when 
setting a schedule of time sharing 
between the child and parents. The 
only mention of such developmental 
need as a factor is in the new FS. 
§61.13001 (Parental Relocation with 
a Child), which became effective 
October 1, 2006. 

In the absence of statutory lan- 
guage requiring the court to con- 
sider the developmental needs of 
a child when making an award of 
parental responsibility, primary 


residence, and time sharing, the 
courts have had to evaluate mat- 
ters on a case-by-case basis to craft 
some general rules as to when and 
how those needs should be taken 
into consideration. During the last 
decade, several judicial circuits have 
adopted “standard” visitation/time 
sharing schedules that counsel and 
courts have come to rely upon heav- 
ily when time sharing is an issue. 
The First, Fourth, Fifth, Ninth, 10th, 
12th, 15th, and 18th circuits have 
all promulgated schedules of visita- 
tion/time sharing as “guidelines.” In 
reality, these guidelines become the 
schedules agreed upon or ordered by 
the court in the majority of cases in 
these circuits. 

However, during this same de- 
cade-long creation of “guidelines,” 
courts in several appellate districts 
have consistently found that the 
imposition of a “standard” visitation 
schedule, lifted completely from the 
circuit’s “guidelines,” is an abuse of 
discretion unless the schedule based 
upon those guidelines is consistent 
with the age and circumstances of 
the child. For example, in Wattles 
v. Wattles, 631 So. 2d 349 (Fla 5th 
DCA 1994), the trial court imposed 
the “standard” visitation schedule, 
which was based in part on the 
school year, even though the child 
was only two years old at the time. 
The district court vacated this 
portion of the final judgment and 
remanded for the court to impose 
“an appropriate visitation schedule 
more in conformity with the age of 
the child.”” 

Imposition of these “standard” vis- 
itation schedules have been frowned 
upon by the appellate courts, who 
have pointed out that just because 
they are labeled “standard” does 
not necessarily mean they are ap- 
propriate in a particular case.” Trial 
judges are instructed to make sure 
that there is a specific finding that 
the terms of the “standard” visita- 
tion schedule are appropriate to the 
child in question.” However, at least 
one court has upheld the imposition 
of a “standard” schedule in place of a 
schedule stipulated by the parents, 
albeit based upon a finding that 
the “standard” visitation order was 


more appropriate to the child’s best 
interests.”° 

The new parental relocation 
statute” specifies as a factor “the 
age and developmental stage of the 
child,”?’? which the court must take 
into consideration during litigation 
on whether a primary residential 
parent can relocate with a child sub- 
ject to the proceeding. This appears 
to be the first time that legislation 
has mandated that a child’s develop- 
mental stage be taken into account 
during a proceeding regarding time 
sharing. The factor will probably 
be more closely scrutinized by the 
courts in other time sharing-related 
matters, now that it has received the 
legislative “seal of approval.” 


Conclusion 

Having an understanding of the 
sequence of developmental factors, 
beginning in infancy, may enable 
parents and attorneys to construct 
visitation and time sharing sched- 
ules that are most appropriate for 
their family. After all, studies have 
demonstrated the effects of divorce 
on a child vary depending on the 
child’s age, how well he or she copes 
with changes and stress (how re- 
silient the child is), the degree and 
availability of emotional support, 
and the intensity and continuation 
of ongoing marital disharmony.”* 
Therefore, it is in the parents’ best 
interest to understand both the 
short- and long-term consequences 
of separation and divorce within the 
psychosocial stages of development 
so their children’s various risk fac- 
tors can potentially be minimized. 

Hopefully, the courts and legislature 
will also become more enlightened as 
to the wealth of research on this topic, 
so a “one size fits all” approach is no 
longer the standard for time sharing 
plans between parents and children 
in family law matters.O 


' In re Report of Commission on Family 
Courts, 588 So. 2d 586 (Fla. 1991). 

2 In re Report of the Family Court Steer- 
ing Committee, 794 So. 2d 518, 522 (Fla. 
2001). 

Id. 

4 E.M. Hetuerincton, Should We Stay 
Together for the Sake of the Children?, 
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